
JANUARY 2012
27

Railway Work

Terry K. Y. NG    
MSc MRICS MHKIS MCIOB

Introduction

Everyday a lot of people travel by train, both over-ground 

and underground. While everybody knows that the railway 

system is a public means of transport, not many people can 

tell whether the railway facilities, which consist of railway 

station, adit, tunnel, viaduct, ventilation building, associated 

building works, etc, are subject to the provisions of the 

Buildings Ordinance (BO). The reason is that railway facilities 

liken civil engineering work rather than buildings where 

people live and work daily. In this article I shall briefly look at 

a few issues related to this common transport facility in the 

building aspect. 

Application of the BO

Under BO s. 41(1), buildings belonging to Government, 

Housing Authority and the military force are exempted 

from the provisions of the BO. In Hong Kong Special 

Administrative Region, railway facilities are owned by either 

the Mass Transit Railway Corporation Limited (MTRCL) or the 

Kowloon Canton Railway Corporation (KCRC). Consequently 

they do not belong to any of the category in this subsection 

and thus fall within the ambit of the BO. MTRCL is well 

known to be a private company (virtually semi government), 

but what about KCRC? The Kowloon Canton Railway used 

to be a government department but it was established 

as a corporation in December 1982, when the Kowloon 

Canton Railway Corporation Ordinance (Chapter 372) was 

enacted. After this moment the BO applies to railway work 

carried out by KCRC. By the way, despite the rail merger on 

2 December 2007, KCRC still exists. After the merger date, 

MTRCL takes up the operation of KCRC’s transport service 

for 50 years.  

Approval and consent

While the BO applies to railway work, one may have heard 

that neither prior approval nor consent is required for the 

commencement of the work. Is it true? Yes, but it is partially 

true only. Owing to the exceptional nature of building or 

other works connected with the operation or construction 

of the railway, the Building Authority (BA) would grant 

certain exemption of the BO. However the exemption is 

confined to those procedures and requirements relating to 

the appointment of Authorized Person, Registered Structural 

Engineer and Registered Geotechnical Engineer, approval 

of plans, consent to commencement and resumption of 

works and occupation of buildings provided for in section 

4, sections 14 to 17A and sections 19 to 21 of the BO, such 

that BA’s duties and sanctioning powers to ensure standards 

of health and safety will not be undermined. Despite no 

formal approval or consent required, consultation with 

BA is still required. In view of the current high standard of 

requirement, the consultation is not faster than the normal 

approval process significantly. 

This exemption is rather peculiar as contrasted with those 

usually come across by building practitioner since it concerns 

the fundamentals of the BO. BO s. 42(5) states that section 

does not apply to section 14. It means that BA cannot grant 

an exemption to dispense anybody with the necessity to 

obtain prior approval and consent. As such where does the 

power of exemption come from? The answer is section 54 

of the Mass Transit Railway Ordinance (Chapter 556) or 

section 35 of the KCRC Ordinance as the case may be. The 

exemption is specific to each railway line, section or discrete 

piece of railway work, taking into consideration the special 

circumstances and requirements of the case. In fact because 

of the special background, not all the railway lines get an 

exemption, e.g. the East Rail. It should also be noted that the 

exemption applies to the railway facilities only but not the 

development above or adjacent the railway station. 

Design of station

Railway station is very different from building where people 

live and work daily, in particular the means of escape 
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provision. Invariably it has a  large compartment, long travel 

distance, main escape staircase not being protected like that 

in an ordinary building, escalators being used as means of 

escape, no independent staircase for basement storey, public 

areas seemingly not compartmentalised, etc.

The fact that the design of station deviates from the 

prescriptive requirements under the BO and various Codes 

of Practice does not mean that its safety standard is inferior 

to that under the legislation. It adopts a fire engineering 

approach in the design, taking into consideration the use 

and layout of the various areas, the fire load, critical locations 

of the designed fire, the mode of escape of the prospective 

occupant which includes both passenger and non-passenger, 

train operation, etc.

To compensate for the ‘deficiency’ mentioned in the 

paragraph preceding the previous one, the following 

measures, which are by no means exhaustive, are taken:

i.   The fire load is minimized. The main source of fire load 

is passengers’ baggage and has been taken into account 

in the design. The materials used in a station are mostly 

fire resistant or fire retardant. It should be noted that the 

shops are fire protected and separated from the adjacent 

public area. In addition, the public and non-public areas 

are physically fire separated;

ii.   The fire precautionary, control and fighting measures 

are designed to allow the occupants to leave the railway 

premises under tenable condition and with adequate 

time for evacuation. In addition it allows the fire fighting 

personnel to access and combat the fire effectively and 

efficiently;

iii.  Even in the absence of compartment wall, the fire and 

smoke are confined to the reservoir near the fire source 

by means of smoke curtain or fixed barrier;

iv. A number of dedicated firemen accesses to the station 

are provided at ground floor or podium level. In modern 

design, firemen’s lift is incorporated in the access point. 

Inside the station, dedicated protected corridors and 

staircases are provided to allow fire fighting personnel to 

gain access to the various part of the station;

v.   The fire precautionary, control and fighting installations 

are maintained at a high standard. In parallel, a very 

reliable dual power supply is provided; 

vi. The station staff are well trained to take appropriate 

action in case of fire.

Site

Under the BO, a site has to be defined for every building. 

Railway premises are of no exception. For each railway 

line, there is a demarcated area which contains the railway 

facilities and track. This area may be in the form of a piece 

of land at ground level and/or a stratum that contains the 

underground railway facilities. This area is vested with MTRCL 

and KCRC via a vesting deed or the like. One may suspect 

that the site area of a railway development is enormously 

large and the size of the development can be huge. Of 

course this is not the case. The deed only allows the two 

railway companies to undertake railway operation within 

the vested area. If the top of the railway station is later 

developed, a site area specific to the development has to be 

defined. This new site will contain the station and, very often, 

an area adjoining the station. Nevertheless the prospective 

development owner and the individual unit owners will not 

own the station. The station remains the property of the two 

railway companies.  

Conclusion

Limited by the length of the content, this article can only be 

a very brief and general account of some issues related to 

railway work. The design of the railway facilities evolves as 

time goes and the safety standard is ever increasingly raised. 

As such it is not surprising to see that the design standard 

varies from line to line and even from station to station on 

the same line.    
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The Right Dose?

Tony Tse Wai Chuen    
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The government recently proposed to tighten the rules and 
regulations governing first hand sale of residential properties by 
legislation. By the time this article is published the consultation 
period would have ended, but I would still like to share some of 
my thoughts and observations.

The first and foremost impression given by the proposal is 
that the Steering Committee (or may be the government) 
considers developers as the sole culprit of all problems in the 
market which a tighter rein would eradicate. The image of 
the government as saviours in shining armour taming greedy 
developers intent in wringing every cent out of citizens’ pockets 
do sell well, but if the ultimate goal is to ensure buyers’ best 
interests, are these draconian regulations the magic cure-all for 
all problems?

It is easy to establish a misguided impression that first hand 
sales are particularly problematic as reflected by the number of 
complaints compared with second hand properties. Putting the 
sheer volume of transactions in an extremely short time into the 
equation, we would arrive at a very different conclusion. Second 
hand properties have their fair share of complaints, only because 
they are scattered all over town that the problems evade public 
and media attention. 

One should also note that first hand sales contribute to less 
than 15% of total transaction volume, it would therefore seem 
extremely puzzling that first hand sales, i.e. developers, is the 
only problem! Property agents who are involved in almost every 
transaction in the market would deem to be another sector 
to look into in ensuring the best performance of the property 
market.

Proposed exemption arrangement is another area which 
amplifies problems arising from not regulating the whole 
market. With these exceptions, some properties would have 
fallen out of the scope of control, which ultimately may defeat 
the purpose of the proposed legislation.

The Committee’s efforts in stepping up on banning misleading 
advertisement are commendable, but would it be the same 
hand which stifles creativity and artistic expression? Where, 
how and who to draw a line between “misrepresentation” 
and “innovative promotion”? The foreseeable and regrettable 
outcome would either advertisements becoming boring or the 
number of litigations going through the roof!  

The Steering Committee’s report is no doubt detailed --- so 
much so the requirement may further confuse prospective 
buyers rather than clearing things up for them. A case in point 

is the requirements on sales brochures. While it facilitates 
readers by banning too small a font, would it be going too far 
by making aerial photos mandatory? Purchasing property is a 
life affecting decision for a lot of people, and it is unfathomable 
how a photograph would be sufficient area survey in place of 
actual site inspection. Instead of cluttering up sales brochure 
with too much information, wouldn’t it be more meaningful 
to boil down to the essentials in one to two pages, thus, 
prospective purchasers know the key issues to consider instead 
of swamped by too much information?

A lot of our esteemed peers are deeply troubled by the 
proposed use of saleable area only. While it is understandable 
that due to no commonly adopted definition of GFA, changing 
from the current practice in particular of expressing “unit price 
in GFA” to “unit price in saleable area” would be a clearer way 
for comparison, a drastic change overnight would likely result in 
adaptation difficulties and confusion. Furthermore, as violation 
carries criminal punishments, their worries are not unfounded. 
It would seem a just and practical solution to extend a grace 
period, for all parties to get used to such change.

I am in full support of a centralised government on-line 
platform for disclosure of property information. This would 
guarantee a fast and accurate source information, and would 
be convenient as a one-stop destination for the comparing of 
different developments. But I do have great sympathies for the 
developers on the requirement that all transaction information 
must be disclosed within 24 hours of signing of the PASPs. 
Entering data and double-checking details to ensure accuracy 
seem not much of a feat --- if there are 10 transactions in one 
day or even 100 is still manageable. But come 500 or more, 
which is not uncommon in the first day the new projects hit the 
market, it would be almost impossible to ensure no mistakes 
are made, not to mention the extra manpower engaged to this 
highly intense job. Would it be unacceptable if a little more 
time be allowed? Given a little longer, it would be reasonable 
to demand all unusual terms and conditions for any of the 
transactions be disclosed and highlighted.  

On the time limit for prosecution, given the volatility of the 
property market in Hong Kong, and to avoid abuse of such 
provisions, the suggested 3 year period from the date of 
commission of the offense would seem too long.  To ensure 
buyers’ interests are well safeguarded, one year from the date 
of handing over of the property would be a more reasonable 
period. After all, the whole purpose of the proposal is to ensure 
a transparent and better functioning of the property market, 
and not to penalise the developers.  
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The Contractor waives the loss and / or expenses 
for the 1st ‘Certain’ (e.g. 90, 120, etc.) days of 
EOT granted by the Project Manager – personal 
experience sharing – Issue 2 of 2
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FHKIS, FRICS, AAIQS, RPS(QS), MCIArb, AHKIArb, MAE, PRC Registered Cost 
Engineer (CECA)

Accredited Mediator (HKIAC), Mediator (HKIA & HKIS), Mediator (HKIArb)
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In last issue, I have discussed a recent court case’s 

implications on this subject matter. In this issue, I shall share 

personal experience on a real recent practical case to arouse 

the readers’ interests.

A Real Case at December 2011

Facts of the Case

 • Renovation works for a building at the Peak

 • Special Conditions of Contract SCC-20(6)(4):

“(6) It is expressly agreed that the following 

shall be added as clauses 24(3) and 24(4) of 

the General Conditions of Contract:-

(4 )  The  Main  Cont rac tor  a l so  hereby 

irrevocably waives any right to direct loss and/

or expense and any other claims (including 

c la ims for  damages)  ar i s ing f rom any 

circumstances for the first 90 calendar days 

of extension of time granted by the Project 

Manager.”

 • Original contract completion date: 4.1.2011

 • 1st day of EOT granted: 5.1.2011

 • EOT granted for inclement weather: 61 days (i.e. from 

5.1.2011 till 5.3.2011)

The fundamental question now is: “For the calculation 
of the “1st 90 calendar days” of period for which, 
pursuant to Clause SCC-20(6)(4) above, the Main 
Contractor irrevocably waives his right to direct loss 
and/or expense,, should it be commenced to calculate 

from the date of 5.1.2011, or after the last day of the 
inclement weather, i.e. 6.3.2011?”

 • Interpretation by the Main Contractor:

 - The Main Contractor stated that clause SCC-20(6)

(4) stipulated to “the first 90 calendar days of EOT 

granted” and were not restricted to those granted on 

any specific ground(s).

 - The Main Contractor further indicated that “the first 

90 calendar days of EOT granted” had no qualification 

or limitation as to the category / categories these 

first 90 calendar days of EOT to be, i.e. to whatever 

specific ground(s).

 - Thus, the Main Contractor concluded that “the first 

90 calendar days of EOT granted” under clause SCC-

20(6)(4) must mean first 90 calendar days of EOT 

granted of whatever reasons / grounds.

 - As the original contract completion date was 

4.1.2011, “the first 90 calendar days of EOT 

granted” should commence on 5.1.2011 and end on 

4.4.2011.

 • Interpretation by the Architect:

 - “1st 90 calendar days of EOT” do not start to run 

on 4.1.2011, but start to run from the date of 

completion as extended by EOT granted on ground of 

inclement weather, i.e. 6.3.2011

 - Hence, the “1st 90 calendar days of EOT” (at which 

no loss and/or expenses shall be entitled) run from 

6.3.2011 to 3.6.2011
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My opinion on the Case 

I am, after taking into consideration details of this case, 

in the opinion that the Architect’s interpretation is more 

reasonable and contractually correct, with the following 

reasons to support:

 • In considering the original intent of this clause (SCC-20(6)

(4)), it is clearly that the Employer who wants the Main 

Contractor to agree to waive the 1st 90 days of loss and/

or expenses, for those EOT days that entitling associated 

loss and/or expenses.

 • It is totally unreasonable and absurd that, if the 1st 90 

days commenced from 5.1.2011, the first 61 days of 

granting of EOT due to inclement weather, they were all 

originally did not entitle to any loss and/or expense, i.e. 

monetary no cost effect! In this way, only the (90 – 61) = 

29 days loss and/or expenses were eventually forfeited by 

the Main Contractor.

 • In this way, I am in the opinion that, the 1st 90 days 

should be commenced and applied to those days that 

MUST have entitling of loss and/or expenses so as to 

meet the originally intent of this SCC clause.

 • Further, by reading the SCC-20(6)(4), it stipulated that 

(4 )  The  Ma in  Cont rac tor  a l so  hereby 

irrevocably waives any right to direct loss and/

or expense and any other claims (including 

c la ims for  damages)  ar i s ing f rom any 

circumstances for the first 90 calendar days 

of extension of time granted by the Project 

Manager.” (underlined by the author)

 This expressly stated that, the waived loss and/or 

expenses MUST be ARISEN from any circumstances for 

the 1st 90 day. As a result, the 1st 90 days MUST co-

relate to those EOT days being granted in relation to the 

loss and/or expenses already arisen days but not to those 

granted day due to inclement weather at which there 

were NONE loss and/or expenses being arisen at all.

 • Hence, I am in the opinion that the commencement of 

the 1st 90 days should be from 6.3.2011 and end at 

3.6.2011.  
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