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Speeding up the Implementation of City Planning
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Outline Zoning Plans (OZP), Development Permission Area 

Plans (DPA Plans) and Development Scheme Plans (DSP) are 

the blueprints of how the government thinks best in the 

layout and the land uses in the city.  They give us a master 

layout of the “perfect city” with optimal use of plots of 

land, aiming at achieving a better living environment and/ 

or economic synergy.  With these well planned schemes 

the question is the way it could be changed from paper to 

the real thing!  It is often the most frustrating experience to 

witness those good plans have never reached their expected 

end.

It is always easier to faithfully execute a brand new zoning 

plan for a plot of undeveloped land, as witnessed by the easy 

availability of amenities and facilities in satellite towns like 

Shatin and Tseung Kwan O.  Filling empty plots according 

to intended plans is a much simpler process than changing 

established ones, as there would be a lot less confrontation 

against news plans.  In stark contrast, to change the use of a 

developed area faces a lot more challenges, and even when 

the government has thoughtfully planned for more public 

facilities to a better life, these well-intended demarcations fall 

on deaf ears as there are not enough incentives for private 

owners to take heed. 

Most of the developed land in the urban area of Hong Kong 

is under the post-70s OZPs and since their existence there 

were numerous reviews and changes in land uses followed 

by changes in social, environment, and economic conditions.  

The changed land uses shown on the plans do not have an 

execution dead-line.  Lot owners concerned would normally 

adopt a wait-and-see attitude.  They may not be willing to 

tear down a building still yielding rent and build another 

which involves paying a land premium for change in land use 

and also exposing to economic risk.  If the buildings are of 

strata title, the above complications are compounded and a 

consensus may take a long time to get reached, during which 

the economic conditions may change drastically. 

On the other hand, recent measures in optimizing the use 

of industrial land, aka revitalizing industrial buildings, may 

signify a change in government’s long standing philosophy in 

letting market forces a free reign.  Before its implementation 

in 2010, obsolete industrial buildings which show minimal 

care have stood in areas of which the land use had been 

changed for more than a decade, creating not only 

disharmony among latest developments, but also incurring 

great opportunity costs for the whole society.  Despite the 

huge surplus in industrial space there has been very little 

compliance from the private sector to adhere to planning 

and changes.  The Development Bureau recently introduced 

a package of measures to facilitate redevelopment and 

wholesale conversion of existing industrial buildings.  Under 

the new measures, more incentives are granted to owners 

of industrial buildings in non-industrial zones for wholesale 

conversion.  Whilst it may be still a little too early to evaluate 

the effect of these incentives, when comparing with the 

situation in the past two decades, the momentum to adapt 

to planning changes is definitely gaining speed. 

It is my humble opinion that more can be done to accelerate 

this process.  For example relaxing requirements to the 

conversion of those old industrial buildings, including 

the ratio of parking and loading bays common facilities, 

open space, etc. to a more attainable standard.  The 

government’s aim in implementing this plan is, after all, 

to make these transitions possible.  Moreover, some more 

initiatives from government to upgrade and improve the 

public infrastructures, the road network and the general 

environment of the industrial areas would definitely help the 

pace of conversion.

I am happy to see the government taking the initiative to 

facilitate implementation of its master plan for the optimum 

use of the territory’s very limited land resources.  Let’s 

applaud for its brave first step and hope for more of these 

similar actions to prevent the zoning plans from becoming 

only ink blots on paper!  
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Introduction

Undoubtedly, we al l  agree that disputes are nearly 
unavoidable in the construction industry in Hong Kong, as 
well as globally.

Apart from the common perception of being a costly, highly-
pressured, and time consuming means of resolving disputes 
by court, most of the commonly adopted Conditions of 
Contract in Hong Kong stipulates that the contracting parties 
shall go for alternate dispute resolution (ADR) method in 
resolving those disputes. Examples of these alternative 
means, which most readers are familiarized with, included 
"arbitration"under the old Hong Kong Standard Form of 
Building Contract (1986), and "mediation" under the latest 
Hong Kong Standard Form of Building Contract (2005). 
Arbitration in Hong Kong is extensively adopted since the 
1970s while mediation prevalently implemented since the 
year 2000, especially after the Civil Justice Reforms which 
took place in 2009.

However, there is another means of ADR which is a bit 
rare but similarly effective. It is "Med-Arb" in abbreviation, 
which is a short-hand reference to mediation ("Med") and 
arbitration ("Arb"). 

I would like to discuss what is "Med-Arb" first, followed by 
highlighting the pros and cons of it in this article. 

What is "Med-Arb" 

According to Roebuck1, the pract ice of combining 
"mediation" and "arbitration" by the same neutral has been 
traced back to ancient Greece and Ptolemaic Egypt.

"Med-Arb" is a hybrid2 and fusion3 format of ADR, in 
which the parties in advance agree that they will participate 
in mediation first, and if the parties cannot reach a 
mutually agreeable agreement in mediation, the mediation 
process will terminate with an agreement to commence 
an arbitration proceeding directly4. Any decision in the 
arbitration shall be final and binding except on points of 

law and / or serious irregularities with which the parties may 
appeal to the court.

The parties mutually determine whether the same mediator 
shall be the arbitrator at the later stage if mediation failed5. 
Normally, the same individual shall act both as the mediator 
and the arbitrator, in order to save time and money, though 
different individual may also be adopted. 

In short, "Med-Arb" is a hybrid process that, firstly, a 
mediator tries to bring the parties closer together and 
facilitates them to reach their own initiated agreement. 
If the parties cannot settle or reach an agreement, they 
will proceed to arbitration  in front of the same individual 
or before a different arbitrator  so as to go for a final and 
binding decision from the arbitral award.

Pros of "Med-Arb" 

The following are some pros of adopting "Med-Arb" 
3.1 Disputes MUST Resolve
 By adopting "Med-Arb", the disputes must be resolved, 

either by mediation, or if mediation is unsuccessful, 
shall be resolved via arbitration.

3.2 Confidentiality
 Confidentiality can be maintained with the resolution of 

the disputes. This is because, no matter the disputes are 
to be resolved by mediation or arbitration, both ADR 
systems can maintain confidentiality of both parties.

3.3 Cost
 Cost may be saved because a relatively short but 

binding arbitration by the same neutral who is fully 
familiarize with the disputes, will quickly follow a failed 
but economical mediation6. The parties thus will not 
worry about how long it will take to resolve the dispute 
and with what cost. Further, if mediation resolves 
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the disputes, surely it is absolutely economical. Other 
author7 claims that the neutral is already "up to speed" 
when putting on hat from one role to another and may 
gain insights during mediation that could contribute to 
a more appropriate and speedy arbitral award later on. 
This again, is saving both time and money.

3.4 Narrow the Disputes
 Very likely, mediation can assist in resolving some, 

though may not all, disputes while leaving those 
unresolved to arbitration8. This will certainly reduce 
both time and cost eventually.

3.5 Fully Flexible
 The parties can select to settle the disputes by adopting 

their own creative and innovative options in mediation 
or, if failed, opt for resolution by a final and binding 
decision by an arbitrator9. This implies that the parties 
are the ones who choose the means to resolve the 
disputes.

Cons of "Med-Arb"
 
The following are some cons of adopting "Med-Arb": 
4.1 Suitability
 This hybrid format of ADR is only appropriate for 

certain types of disputes, i.e. not all kinds of disputes 
are suitable to adopt "Med-Arb" For instance, "Med-
Arb" is only suitable for those lengthy and expensive 
litigation i.e. desirable for the parties, like10:

 (a) Home owner disputes;
 (b) Condominium association disputes;
 (c) Real estate binder disputes; and
 (d) Construction disputes.
4.2 Confident to Share
 As the neutral may be the subsequent arbitrator 

after mediation fails, the parties may be reluctant to 
share confidential information within the process of 
mediation. This is because the parties may think that 
those confidential information may be detrimental 
to their own case during the arbitration process later 
on. Since sharing of confidential information, in many 
cases, is the key and backbone to resolving disputes 
by mediation, this may highly reduce the chance of an 
amicable settlement by mediation.

4.3 Qualified Neutral
 It is clear that the mediation and arbitration processes 

require different skills, techniques, and qualifications 
of the neutrals in order to proceed satisfactorily. There 
may not be sufficient number of trained "Med-Arb" 
neutrals to be selected by the parties in their specific 
field of disputes. If that is the case, the parties may 

be forced to select a neutral whose expertize is not 
relevant to the fields under dispute.

4.4 Influence on the Neutral
 The neutral may confer with certain private and 

confidential information during mediation and finally 
may influence the neutral if he/ she has to become 
an arbitrator later on11. This shall conform to the 
original principles of both mediation and arbitration. 
As stated under the South Australian Duke Group 
case12, allowing an arbitrator to receive private and 
confidential information during mediation creates an 
appearance of bias of the arbitrator when determining 
the dispute later on.

4.5 Cost
 The process, though claimed on one hand likely to be 

economical as per above, may be costly on the other. 
This is because the parties may be required to pay both 
the costs for mediation and arbitration, if mediation 
fails. 

4.6 Threat by the Mediator
 Suggestions by the mediator may be taken as a kind of 

threat to impose adverse decision(s) as the arbitrator 
later on, if mediation fails13. There will be pressure on 
the neutral in exercising his skills carefully in facilitating 
a settlement in mediation, and not exerting pressure to 
the parties.

Conclusions

From the above, in my opinion, the concerns in those claimed 
to be "cons" out-weighted those claimed to be "pros". As a 
result, all those "cons" have to be dealt with carefully before 
the actual "pros" emerge. This may be the reason why, to 
the best of my knowledge, the number of each of mediation 
and arbitration cases is far more than the number of cases 
of "Med-Arb" More effort needs to be spent to address 
those "cons" pro-actively and wisely by the neutrals and the 
society before "Med-Arb" is more commonly acknowledged 
by the parties in dispute.  
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Introduction

In  th i s  a r t i c le  I  sha l l  look at  some concepts  and 
misconceptions related to the application of the Buildings 
Ordinance (BO) and its allied legislation. One may find the 
items fairly piecemeal but they are all practical and may be 
interesting to young practitioners. However I have to stress 
that the followings are my personal opinions and are based 
on my experience and interpretation of the legislation.

BO s. 16(1) (d) and 16(1)(i)

These two subsections are grounds for refusing building 
submission. If contravention of the appropriate BO section 
or Regulation can be identified, BO s 16(1)(d) should be 
invoked instead of 16(1)(i). The latter requires the Authorized 
Person (AP) to provide further information. This piece of 
information must be necessary for Building Authority (BA) to 
make a decision under the BO. In other words, the reason for 
requiring the information must relate to an issue within the 
ambit of the BO. If sufficient information has been provided 
and the contravention is obvious, demonstration compliance 
with the BO is no longer a refusal ground and BO s 16(1)(i) 
should not be invoked.

BO s. 16(3)(d)

Some people consider that a building approval lasts for two 
years only. This is because pursuant to BO s. 16(3)(d), BA may 
refuse an application for commencement of work if a period 
exceeding two years has elapsed since the approval of any 
of the plans in respect of the building works. In my opinion, 
this subsection only allows BA to exercise discretion to 
refuse consent application if the circumstances warrant. For 
instance, during the preceding two years, some regulations 
or requirements came into operation which entail substantial 
amendment to the approved plans for compliance with 
them. Otherwise, consent may still be granted but the AP has 
to comply with the new regulations or requirements before 
the application of occupation permit.

BO s. 21 (6)(a)

This subsection concerns grounds for refusing application for 
occupation permit (OP). Sometimes this subsection is invoked 

for defects discovered in the building but without mentioning 
contravention of the appropriate section of the BO or the 
Building Regulation. It should be pointed out that the defect 
must cause a contravention of the legislation in order to 
qualify as a ground for refusing the OP application. If the 
defect does not cause a contravention of the legislation but 
should be rectified from a user point of view, it can only be 
mentioned as a note to the AP and client. Typical examples 
are improper fixing of windows, accumulation of building 
debris on top of AC hoods, and missing of a water basin in 
the master bathroom, which are not material deviations from 
the approved plans.

BO s. 21(6)(c)

Some people think that when a lift certificate has not been 
issued by the Director of Electrical and Mechanical Services, 
the OP application can be refused. This is not entirely true. 
This subsection can only be invoked when the lift has not 
been installed and the lift opening has not been properly 
protected. The absence of a lift certificate only indicates that 
the lift cannot be used yet. If it is a firemen’s lift or a disabled 
lift, the absence of a lift certificate can then be used as a 
ground for refusing the OP application. However BO s. 21(6)
(a) should be invoked instead of 21(6)(c). This is because 
the contravention would be related to Building (Planning) 
Regulations 41B, 41C or 72, as the case may be.

BO s. 25

This section concerns material change in use of a building. 
What the proponent submits to BA is a notice and not an 
application for approval. If BA considers that the building is 
not suitable for the use submitted, BA may prohibit the use (if 
it has not taken place) or discontinue the use (if it has already 
taken place). BA does not disapprove or refuse the change 
in use. In practice, it is seldom to find a change in use not 
involving any alteration and addition work that requires 
approval. The provisions under BO s. 25 as an easy-way-out 
is considered not very useful in practice. 

BO s. 15(1) & Building (Administration) Regulation 30

These two provisions concern submission to Buildings 
Department (BD) for approval. They stipulate the length of 
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period within which BA has to notify the applicant, otherwise 
the submission is deemed to be approved. This statutory 
period (the period) commences from the date of submission. 
Sometimes the AP does not submit sufficient copies for BD to 
circulate to other government departments or organisations. 
Some people opine that the period should start from the 
date when sufficient plans are submitted. I reckon that the 
test should be whether the first submission qualifies as an 
application under this submission. If the answer is affirmative, 
the period should start from the date of submission. Further 
submission of additional copies of plan does not alter the 
situation, bearing in mind there is no such mechanism in 
the Regulation as to defer the commencement date or to 
postpone the last day of the period. 

Building (Planning) Regulation 72

If a building is not reasonably expected to be accessed by 
a person with a disability, it does not have to be designed 
to allow disabled person to access and use the facilities of 
the building. Even if an application for exemption of the 
regulation is submitted, BA usually does not grant a formal 
exemption. In some cases BA would simply reply that the 
AP’s application is accepted. In other cases there is no reply 
from BA at all but it implies acceptance by approving the 
building proposal. Some people opine that it is a tradition 
for BA not to grant the exemption of Building (Planning) 
Regulation 72 formally. I reckon that it is not a tradition but 
rather the acceptance of the situation by BA already provided 
under the regulation. 

If a building does not fall into a category in which the 
buildings are not reasonably expected to be accessed by 
people with a disability but, under special circumstances BA 
waives the requirement, then BA would formally grant the 
exemption. 

Lot description

Lot description is not mentioned anywhere in the BO and 
its allied legislation. Apparently it is more a ‘lease’ than a 
‘building’ matter. In fact it is a very significant point that one 
may deeply regret if one makes a mistake. Under the BO, 
a site has to be defined for every building. Lot description 
reflects what the site is. I use a case when a number of lots 
are involved in a building development but not all the lots are 
built upon to demonstrate how significant the lot description 
is. If the vacant lots are missing in the lot description of the 
OP and the vacant lots are sold later, complication may arise. 
Purchaser of the vacant lots may argue that the vacant lots 
should be considered as a separate site. This situation may 
lead to a lawsuit which can be avoided in the first place. 

In passing, OP can only be registered against the title of 
lots described in the permit. If some lots are missing in the 
OP, it cannot be registered in the register of the lots. Any 
subsequent action to rectify the situation will still end up 
with an imperfect OP, as the original OP, once issued and 
distributed, cannot be replaced. The flaw will exist as long as 
the lease before expiry. 

Building proposal to replace existing unauthorized 
building work

Supposing in an alteration and addition submission, an 
AP proposes to remove the existing unauthorized building 
work and to replace it with work which is different from the 
existing one. The AP may be required to state on the plan 
that the existing unauthorized building work is to be removed 
prior to application for commencement of work. Does this 
statement safeguard BA’s position? What will happen if the 
AP breaks his/her promise and submits an application for 
commencement of work by submitting a Form BA 8 without 
any removal works carried out? It should be noted that the 
grounds for BA to refuse a consent application are limited to 
those laid down in BO s. 16(3). None of the grounds in the 
subsection is applicable in the above-mentioned situation. 
In fact the AP’s statement on the plan is superfluous. This is 
because if the unauthorized building work is not removed, 
the new work cannot be carried out as they are in the same 
position. The only situation where this statement is useful 
is for a proposal to demolish and rebuild the unauthorized 
building work. One may be afraid that the AP does not 
carry out any work at all but intends to obtain retrospective 
approval of the unauthorized work only. If the AP breaks his/
her promise and still submits a Form BA 8, BA is not put in 
a difficult situation. In this case, BA can restrict the grant of 
initial consent to demolition of the unauthorized building 
work only. 

Epilogue

I have to emphasise that the view point in this article 
is entirely my own and does not represent that of any 
organisation or body. Readers may or may not agree with 
me. It is common to have different view on the same matter.

Editor’s note

This article presents the views of the author only, and is not 
construed to be views of any organization or anybody.  


