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Introduction

The recent decision of the English High Court on the Walter 
Lily case1 provided valuable guidance on the extension of 
time in the construction industry, particularly on the topics of 
"concurrent delay" and “global claim”

Walter L i ly  was employed by the developer,  DMW 
Developments Ltd. ("DMW") as the main contractor under 
the JCT Standard Form of Building Contract to build three 
dream houses that Mr. and Mrs. Mackay were to occupy.  
Major problems arose, notably incomplete designs and 
plenty of revisions.2  DMW withheld liquidated damages for 
a failure to complete on time, whilst Walter Lily brought the 
case to court to seek an extension of time, prolonged costs, 
and payment for work done.  Mr. Justice Akenhead issued 
a judgment of over 200 pages and summarized the whole 
project as "a disaster waiting to happen".

Within these 200-plus pages, there are certain points I 
would like to share with you in this article, which relate to 
concurrent delay and global claim for an extension of time.

Concurrent Delay

Different people have different interpretations of "concurrent 
delay"  In this article, I treat it as two (or more) events in a 
construction project that delay the progress of the work.  
One (or more) event(s) is (are) the contractor's responsibility 
(or occur at great risk to the contractor3), whilst the other(s) 
is (are) the employer's responsibility/risk.

The question commonly asked here is if a contractor under 
this scenario is entitled to any time and money, as it would 
have been late (due to the contractor's own default) 
irrespective of any excusable delay caused by the employer.  
In the Walter Lily case, which operated under a JCT contract, 
an extension-of-time clause stated that the architect should 
grant an extension of time in a "fair and reasonable" 

manner, but did not mention any consideration of the 
employer or contractor's default.4

In the City Inn case,5 held by the Scotland Inner House,  
the court decided that in case of a concurrent delay, the 
contractor shall only be entitled to an extension of time for 
the reasonably apportioned period of the concurrent delay.  
However, some other cases – Henry Boot,6 De Beers,7 and 
Adyard Abu Dhabi8 – differed from the City Inn cases because 
the contractor was entitled to a full extension of time for the 
delay caused by two or more events provided that at least 
one was a relevant event that entitled the contractor to such 
an extension.

The Walter Lily case further justified the latter judgment by 
confirming that:

(Under JCT Contract)…where delay is caused by two or 
more effective causes…it would be wrong in principle 
to deny… a full extension of time…There is nothing 
in the wording which expressly suggests that there is 
any sort of proviso to the extension of time should be 
reduced…The fact that the Architect has to award a "fair 
and reasonable" extension…It therefore follows that…
the City Inn case is inapplicable within this jurisdiction 
(brackets added).
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Global Claim

Akenhead reviewed all the relevant cases related to global 
claim and drew up seven points in his judgment regarding it.  
I have summarized them as follows:

(a) The claimant contractor has to prove its case for a 
balance of probabilities based on:

 (i) The event(s) that occurred, which entitle it to losses 
and expenses;

 (ii)  those event(s) that caused the delay/disruption; and
 (iii) how such a delay/disruption caused the losses and 

expenses.

(b) Apart from those condition-precedent cases, there is 
usually nothing under the contract to stop assessing 
any extension of time and / or losses and expenses by 
reasonable and appropriate means.

(c) The standard of proof is on the contractor for the three 
elements stipulated under [a] above.

(d) There is nothing wrong with using global claim.  It will 
generally have to be established that the loss which it 
has incurred would not have been incurred in any event.9  
Furthermore, it needs to demonstrate that its accepted 
tender was sufficiently priced so that it could generate a 
net positive return.

(e) One or more events or factors caused by or contributing 
to the global claim do(es) not necessarily mean that the 
contractor can recover nothing.  Instead, it will generally 
be decided that due to the loss attributed to the events, 
the contractor is entitled to recover something for such a 
loss.

(f) If the actual cost attributed to an individual loss caused 
by an event can be readily and practically determined, 
there is no need for the court to turn down a global 
claim.

(g) In principle, if a contract dictates that a global claim is 
not permissible unless certain hurdles are overcome, then 
such a claim may be permitted based on the facts and is 
subject to proof.

Hence, it seems that this latest case supports the adoption of a 
global claim as long as: 1) the claimant passes those hurdle(s) 
stipulated in the contract, 2) the case is based on facts, and 
3) the claimant can prove his/her case.  More importantly, as 
Julian mentioned,10 "one mistake in a global claim does not 
'burst the bubble' and prove fatal to that claim". 

9  Mark Smulian, “Project ‘a disaster waiting to happen’ provides 
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10  Juilan Berenholtz, “Welcome Guidance on Concurrent Delay and 
Global Claims”, Hogan Lovells (2012).


