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It is not my business

Terry K. Y. NG    
MHKIS

Introduction

The Mandatory Building Inspection Scheme under the 

Buildings Ordinance took effect in 2011.  Under the Scheme, 

owners of buildings aged 30 years or above (except domestic 

buildings not exceeding three storeys) are required to appoint 

a registered inspector to carry out the prescribed inspection 

and supervise any necessary repair to the common parts, 

external walls, and projections or signboards of the buildings 

once every ten years.1  While owners are required to perform 

the minimum maintenance under the law, they may want 

to take this opportunity to carry out more than what is 

necessary to improve the conditions of their buildings.

I  want to raise two points relat ing to this kind of 

improvement work – one in this article and one in the next.

Condensate collection pipe

Water dripping from external air conditioning (AC) units 

is always a problem, particularly for old buildings where 

pipework is usually not available to collect the condensate.  

Concurrent with repairs to their external walls, owners 

may want to install new collection pipework to resolve this 

problem.  While owners of higher floors would probably not 

object to this type of work and are even willing to contribute 

to its cost, ground floor shop owners, who do not have to use 

the pipework, are most likely unwilling to share the costs.  One 

may naturally share the same view as the shop owners who 

follow the “user pays” principle.  But is it always the case?

In Lands Tribunal Case LDBM165/20112 (decided on 27 June 

2012), the subject building consisted of 17 storeys with shops 

on the ground floor and residences on the 1/F to 16/F.  On 

26 July 2008, the incorporated owners (I/O) (the respondent) 

of the building decided to carry out extensive repair works 

to the building.  On 11 September 2010, the I/O decided the 

various items of work, one of them being the installation of 

new central AC condensate collection pipework.  On 16 May 

2011, the shop owners (the applicant) submitted this case to 

the Lands Tribunal.  They contended that the new pipework 

was for the residential flats and, therefore, the cost should 

be totally borne by the residents.

Some owners resolved such a matter before a judge decided 

on the case.  Nevertheless, for the sake of simplicity, I still call 

the applicant “the shop owners”.

The shop owners put forth the following argument:

i)  The pipework was intended to solve the water dripping 

problem of the residences’ AC units.  As the AC units 

were private property, the water dripping problem was a 

private matter.

ii)  They did not utilise the new collection pipe, which served 

the residential flats only.

iii)  They also claimed that the pipework was new and did 

not replace an old or existing one.  No other effluent 

discharged into this new pipework, and thus, it was 

unfair for them to share the cost of the work.

iv)  Under the deed of mutual covenant (DMC), the 

condensate collection pipework did not fall into the 

category of repair work and did not benefit all the 

occupants of the building.

v)  There were clauses in the DMC that reflected the 

adoption of the principle, “user pays,” for building 

facilities and service.

vi)  The shop owners did not agree that if this pipework were 

not carried out, the flat owners would have to install 

individual pipework to the ground floor.  When installing 

the pipework, the flat owners should have taken the 

safeguard of not altering the appearance of the building.
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The judge did not agree with the shop owners on the 

following grounds:

i)  Even if the DMC did not empower the respondent 

to install new condensate collection pipework, the 

respondent had the right to carry out improvement or 

decoration work.

ii)  The central pipework was not for the residential flats only, 

but mainly to improve the appearance of the building.  If 

the flat owners installed individual pipes, there would be 

lots of pipe on the external wall, adversely affecting the 

appearance of the building.

iii)  The flat owners could not resolve the water dripping 

problem without installing collection pipework down to 

the ground.  Hence, the judge dismissed the argument 

that the flat owners would have retained the appearance 

of the building without installing the central collection 

pipework.

iv)  Improving the appearance of the building was not to 

benefit only flat owners or any individual owner, but 

everyone, including the shop owners.

v)  The central condensate collection pipework did not 

differ from the other central pipework that limited its 

presence on the external walls and adversely affected the 

appearance of the building.

vi)  The collection pipework was not for any individual owner, 

but for all flat owners.  Although the shop owners were 

not included, it could not be considered to only benefit 

the residential owners.

The judge did not accept the applicant’s argument and 

decided that the applicant had to share the cost of installing 

the central AC condensate collection pipework.

Conclusion

The decision in this case may surprise readers, including 

myself.  While the “user pays” principle should generally 

apply to costs, the interpretation of “user” may occasionally 

need to be limited.  At the time of this writing, I cannot 

see any similar case further to the subject one in the Lands 

Tribunal category in the Hong Kong Legal Information 

Institute Database, nor did I find an appeal over the subject 

case to the Court of Appeal.  Anyway, practitioners may 

like to take this case into consideration when assessing the 

maintenance responsibility of various parties.

Last, I must state that the judgement of the subject case 

is in Chinese. For the sake of clarity, I itemised the original 

argument and the reasons for judgement.  I am prepared to 

apologise for any misinterpretation. 

1  MBIS http://www.bd.gov.hk/english/services/index_MBIS_MWIS.

html#Introduction.

2  LDBM165/2011, www.hklii.hk/chi/hk/cases/hklt/2012/36.html.
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How Important is it for a Dispute Resolution 
Clause to be Precise and Correct?

Hon Chi Yi, Ludwig    
FHKIS

Introduction

The State of South Australia engaged Abigroup Contractors 

Pty, Ltd. (“Abigroup”) to design and construct two opening 

bridges spanning the Port River in Port Adelaide whilst 

Abigroup employed Hardesty and Hanover International 

(“HHL”) to provide construction support and design 

services.  A consultant services agreement was signed 

between Abigroup and HHI that made provision for dispute 

resolution in both the general and special conditions. The 

contract stipulated that the special conditions were to take 

precedence over the general conditions pursuant to Clause 

9.1(3) of the general conditions.1

General Condition 8 – Dispute Resolution

dispute.

come first.

determination and experts to be appointed by the 

Australian Commercial Dispute Centre.

Special Condition 12 – Alternative Dispute Resolution

Condition 12(b).

However, the contract was drafted with no Clause 12(b) in 

the General Conditions.

The Dispute

A dispute related to the additional fees arose between the 

parties and they agreed to attempt to resolve it through 

mediation in lieu of notification and negotiation as per the 

dispute resolution clauses.  However, the mediation failed.

Subsequently, HHI issued two notices of dispute and sought 

to refer the dispute to expert determination to pay its 

fees.2  The expert was appointed by the Engineers Australia.  

Abigroup challenged the jurisdiction of the expert.  Despite 

Abigroup’s assertion, the expert decided that he had the 

jurisdiction, and the determination was found in favour of 

HHI.  Abigroup then averred that under the contract dispute 

resolution clauses, the expert’s determination was wrong and 

non-binding, whilst HHI sought a declaration that Abigroup 

was bound by the expert’s determination.

Held by the First Instance Court

1.  Justice Gray concluded that the expert was wrongly 

engaged and was wrong to decide that he had 

jurisdiction.2  Thus, the determination was unenforceable 

and non-binding.

2.  This was because the reference to General Condition 12(b) 

by the special condition clause was meaningless, as Clause 

12(b) was non-existent.3

3.  As a result, Special Condition Clause 12 could not operate 

and was voided.

1.  Alden S & Eather A, (June 2010) “Australia: Wrong Clause 

Reference Invalidates Dispute Resolution Procedure,” retrieved 

from http://www.mondaq.com/australia/x/101796/Contract+Law/.

2.  “Decision in Abigroup Port River Expressway litigation,” (Dec. 

2008), retrieved from http://feg.com.au/legal-news/decision-in-

abigroup-port-river-expressway-litigation/  

3. Kantaria S, (Sept. 2010), “Preventing expert determination from 

becoming a costly process,”, retrieved from http://www.claytonutz.

com/publications/newsletters/projects_insights/20100917/preventing_

expert_determination_from_becoming_a_costly_process.page
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Held by the Supreme Court

1. HHI appealed to the Supreme Court.

2. HHI stated that the reference in Special Condition 12 

referred to the unnumbered paragraph of General 

Condition 8.

3. The Full Supreme Court of South Australia dismissed the 

appeal.4

4. It was held that Special Condition 12 failed to provide a 

meaningful procedure of dispute resolution to commence 

a dispute resolution process.

5. The Court decided that the parties could not exercise 

the incorrect cross-reference and a dispute resolution 

procedure must be read as a whole, including the “notice” 

that triggered the course of action.

6. As Special Condition 12 was voided for uncertainty4, 

the dispute resolution procedure should thus be solely 

established by General Condition 8.

7. General Condition 8 strictly mentioned that an expert 

should be appointed by the Australian Commercial 

Dispute Centre, but not by Engineers Australia.

8. HHI did not comply with General Condition 8, as it had 

appointed the expert via Engineers Australia, so a different 

person with different expertise for addressing the dispute 

was needed.

9. Hence, the Court held that the expert acted without 

jurisdiction and the determinations were void and non-

binding.

Conclusion

This case can be concluded as vital and important for 

correctly drafting a dispute resolution clause, as well as 

correctly cross-referencing the contract in order to make 

the procedures sound and correct.  Contract drafters are 

reminded to ensure that dispute resolution procedure clauses 

contain no errors or ambiguities and are consistent with 

other clauses in the contract before the parties execute the 

contract3.  As a result, I highly recommend that an expert in 

drafting dispute resolution clauses should be consulted for all 

contracts with dispute resolution clauses.

Another essential lesson for all parties: once a dispute arises 

and triggers the dispute resolution procedure, it is advisable 

to strictly follow the procedures as stipulated under the 

contract to resolve the dispute, but, at the same time, to not 

attempt to deviate from the contract procedures. 

4.  Abiggroup Contractors P/L v Hardesty & Hanover International LLC 

[2008] SASC369.
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