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Is it a breach of duty when a Quantity Surveying (QS) Consultant 
does not procure a performance bond?  A recent court case – 
Sweett (UK) Limited v Michael Wight Homes Limited [2012]

Hon Chi Yi, Ludwig    
FHKIS

Introduction

This article informs readers about a recent case involving one 

of the world’s leading consultant Quantity Surveying (“QS”) 

firms – Sweett Group Plc and his employer – Sweett (UK) 

Limited v Michael Wight Homes Limited [2012].

The project concerned a development and refurbishment of 

housing following the demolition of a factory, as per the JCT 

2005 Design and Build contract.

In this case, the court had to determine if a consultant 

(“Sweett”) appointed to perform QS and the employer’s 

agent had breached their duties to their employer in terms 

of procuring a performance bond from the contractor.

Under the contract between the employer and the 

contractor, the latter should provide a performance bond of 

10% of the contract sum, as per the form attached to the 

contract prepared by Sweett.  However, the contractor failed 

to provide such a bond and went into liquidation, following 

which the employer terminated the contract.

The case began as a debt collection initiated by Sweett 

against the employer for recovering the unpaid fees.  The 

employer raised a defence and counterclaimed that Sweett 

had breached its duty in assuring that the contractor 

executed a bond.

The contract terms and the employer and consultant’s 

points of view

The consultant’s schedule of services contract expressly 

stipulated that, “[the consultant should] prepare contract 

documentation and arrange for such documents to be 

executed by the parties thereto” (brackets added by the 

author).

The employer relied on the above schedule of services 

contract and averred that there was an absolute obligation 

to arrange for the bond to be executed.  A failure to arrange 

for its execution was, thus, a breach of contract.  However, 

Sweett argued that there was no absolute obligation 

to ensure that the contractor obtain a bond from the 

consultant.  Sweett’s obligation was to take reasonable skill 

and care to ensure that the bond was obtained and the 

consultant set out a detailed account of the steps it had 

taken, which, in its view, were sufficient and appropriate, 

given the circumstances.

In short, the key issue of the case was whether Sweett had 

an absolute duty to the employer to ensure that a bond 

was provided or if its duty was limited to the exercising of 

reasonable skill and care to see that one was provided, and 

if so, whether or not Sweett was in breach of this implied 

term.

The court’s decision/Held

1. The judge, Stephen Wildblood, QC, did not accept the 

employer’s argument that there was no middle ground 

between absolute duty and default duty to exercise 

reasonable skill and care.

2. Judge Wildblood placed a chronological order for all the 

interactions the consultant had with the contractor in 

attempting to acquire a bond.
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3. Judge Wildblood cited a relevant case1, which showed 

that the provision of professional services should 

normally do no more than exercise reasonable skill and 

care in the relevant field.

4. Judge Wildblood supported his argument by referring to 

the expressed terms of the contract, which formed the 

backbone of the contractual relationship between the 

employer and the consultant.

5. Judge Wildblood took into account and agreed with 

the expertise of Sweett, Mr Haywood, who argued that 

those works that Sweett had performed were totally 

logical, careful, and reasonable in its capacity as a 

consultant.

6. Judge Wildblood concluded that the consultant had no 

absolute duty to ensure that the contractor enter into 

and execute a performance bond.

7. The word used in the contract was “arrange,” which 

did not mean “ensure”.

8. Judge Wildblood quoted from the Oxford Dictionary – 

the verb “arrange” included “to put into proper or 

requisite order” and did not mean that Sweett had 

an absolute duty to ensure that the contractor sign the 

bond.

9. Judge Wildblood decided that the wording in the 

contract meant that the consultant was under duty to 

put into proper order the execution by the contractor of 

the bond instead.

10. Hence, the contractual duty of Sweett was to prepare 

the documents and arrange for them to be executed, 

which, given what the consultant had done for the 

contractor, was performed satisfactorily.

Conclusion

From this case, we can conclude that it is vital and important 

to use clear and precise wording in a contract so that 

obligations are “absolute”.  Otherwise, a lesser duty (i.e., 

one that uses reasonable skill and care) would be expected.  

This not only applies to the procurement of a performance 

bond, but to all other duties and obligations under the 

contract as well.  As a result, it is highly recommended that 

a contract expert be consulted before one enters into a 

contract with another party.   

1 Rix LJ in Platform Funding v Bank of Scotland Plc [2008].
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Repair or improvement

Terry K. Y. NG    
MHKIS

Introduction

In my previous article published in April, I said that I would 

like to raise two points relating to improvement work, one 

in the then issue and one in the next. I now carry out my 

promise

On the way of carrying out repair work to a building, the 

owners may want to do some decoration or even make some 

improvement to part of the building. While the intention is 

good, the owners, in particular the incorporated owners (I/O) 

or the like, have to be very careful not to make any mistake 

or miss any necessary procedures.

The subject case

In Lands Tribunal Case LDBM 15/20111(decided on 10 

January 2012), there was a dispute over the apportionment 

of the repair cost to different clauses of the Deed of Mutual 

Covenant (DMC) between the I/O (the Applicant) and 

the registered owner of the ground floor of the building 

(the Respondent). To solve this issue, it was prerequisite 

to determine whether the Works were repair works or 

improvement works.

The background

The subject building was Wofoo Building (“the Building”), 

Nos. 204 – 210 Texaco Road, Tsuen Wan, New Territories. 

It was built in 1972. The owners had concern about the 

deteriorated condition of the Building and hence the 

Applicant employed a consultant to conduct a survey. The 

consultant reported there were defects in the external & 

internal walls, waterproofing in the roof, drainage and 

lifts. The works (the Works) were approved at a number of 

owners’ meeting. The Respondent did not challenge the 

reasons for the Works, but rather made submission that 

some of the Works had improved the Building.

Judge Michael Wong wrote: whether or not work amounts 

to repairs, improvement or maintenance is a matter of fact 

and degree ……. The test for “improvement” is an objective 

one. If the work provides something new for the benefit of 

the occupier, it is properly speaking an improvement. On the 

other hand, if it only replaces something already there, which 

has dilapidated or worn out, albeit that it is a replacement 

by its modern equivalent, it constitutes “repairs” and not 

“improvement”. 

He made reference to a number of cases, in particular The 

Incorporated Owners of Bayview Mansion v Chan Cheung 

Kit Mui Margaret HCSA 32 of 19942 (the Bayview Mansion 

Case). In this case, it was held that the following matters 

were relevant in determining whether a piece of work 

constituted “improvement” or “repairs”:-

(a) Whether prior to the work, the relevant parts were well-

maintained and serviced and in good condition, or there 

were defects;

(b) Whether the relevant parts were in need of replacement; 

and

(c) The wordings in the relevant written records.

From the Applicant’s evidence, Judge Michael Wong 

considered that many parts of the Building were deteriorated, 

and the Works, including the replacement of all the pipes, 

water supply facilities, lifts and ground floor lobby, were 

all carried out because of the defective conditions of the 

Building. There were real needs for the replacement of the 

various parts of the Building and they were not to provide 

something new to the owners. The minutes of the relevant 

meetings also confirmed that the owners were merely 

doing the Works to maintain or repair the Building rather 

than to improve it. The facts that the Works involved a 

1  http://legalref.judiciary.gov.hk/lrs/common/search/search_result_detail_

frame.jsp?DIS=79852&QS=%2B&TP=JU

2  http://legalref.judiciary.gov.hk/lrs/common/search/search_result_detail_

frame.jsp?DIS=18211&QS=%2B&TP=JU
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substantial part of the Building and the cost was substantial 

did not support the Respondent’s contention that they were 

improvement works, as there were really many defects 

involved in the Building. Thus he judged that the Works were 

not “improvement” works but were repair works for the 

Building.

Bayview Mansion Case

To facilitate understanding the stemmed criteria, it is 

desirable to learn more about this Case.

The appellant was one of the owners, and the respondents 

were the management committee of the owners corporation, 

of Bayview Mansion. The appellant contended against the 

previous judge‘s decision for his share of the contribution 

towards the costs of “decorating” the common parts of the 

building. The work involved decoration of various parts of 

the common areas (e.g. entrance hall) and amenities (e.g. 

lifts and main iron gate). 

Judge J. Chan examined photographs depicting the pre-

renovation and post-renovation conditions of the relevant 

common parts of the building. He found that the relevant 

parts of the building appeared to be very well maintained 

and serviced. They were clean and in good condition. He 

could not find any cracks or other form of defect on the walls 

or floor. In his opinion, no replacement would be required at 

all. He added that the description of “decoration works” was 

a most apt choice of words. 

Furthermore, in the notice of general meetings, it stated 

that decoration works were to be carried out. Nowhere was 

it ever alleged in the notice (or in the resolution) that such 

parts of the building were in need of any repair. Nor was it 

ever alleged in any documents that such parts of the building 

were in anyway defective or damaged. 

Regarding works to the amenities, namely the main iron gate 

replaced by a grand-looking electrically operated aluminium 

gate, an electronic communication system installed at the 

entrance, close-circuit television monitoring installed, the 

management office provided with a magnificent counter, the 

Judge had no doubt that all owners would benefit from such 

improvements, and the value of their flats would probably 

benefit as well. However there was no power or authority 

in the DMC for the respondents to improve the amenities 

or up-grade the condition of the building. There was only 

power to maintain and keep the existing amenities and 

condition of the building in a good and tenantable condition. 

To improve the amenities or to up-grade the building, it 

required the consent of all owners. The resolution purporting 

to authorize the renovation works was without lawful 

foundation and thus the acts of the respondents in carrying 

out the works was void of any legal authority. The resolution 

was thus not binding on the appellant and the respondents’ 

claim for contribution against the appellant was without 

lawful authority.

Judge J. Chan also made reference to Building Management 

Ordinance Cap.344. Section 14 of the Ordinance provided 

that a resolution passed with respect to the control, 

management and administration of the common parts 

would be binding on all owners. The duties and powers 

of the respondents under s.18(1)(a) of the Ordinance were 

to maintain the common parts and the property of the 

corporation in a state of good and serviceable repair and 

clean condition. He reckoned that it was unreasonable to 

describe the renovation works as works for the control, 

management or administration of the common parts; or 

as necessitated by putting the said parts in a state of good 

and serviceable repair and clean condition. He found no 

assistance in the Ordinance to justify the conduct of the 

respondents or to afford them any lawful basis for their 

resolution.

Conclusion

In reality it is sometimes arguable to describe a piece of 

work as repair or improvement. Even so, owners should not 

be discouraged to carry out any improvement work. They 

should understand well the nature of the work and follow 

the procedures properly to obtain the authority to carry 

out the work. In case of doubt, they should seek advice of 

consultants in the relevant field. 

At the time of writing, I cannot see any similar case further 

to the subject one in the Lands Tribunal category in the Hong 

Kong Legal Information Institute Database or appeal of the 

subject case to the Court of Appeal.  


