
DECEMBER 2013
42

Is the solicitor liable for a legally non-binding agreement 
during Mediation?  A Recent Court Case: Frost v Wake Smith 
and Tolfields Solicitors [2013] EWCA Civ 77

Hon Chi Yi, Ludwig    
FHKIS

It is very common for clients to rely on solicitors to document 
agreements in legally binding terms for settlement agreements 
(hereafter “the Agreement”) between disputing parties after 
mediation.  However, if the Agreement reached by the parties 
turns out to be legally non-binding, would the solicitors be 
liable and can each client make a claim against its solicitor for 
professional negligence?  This recent case addresses the above 
situation.

Facts

1. Two brothers, David and Ron Frost, engaged in a long-running 
dispute over their shared property and business interests for 
about 20 years.

2. Both brothers sought legal representation and finally agreed to 
mediate the dispute.

3. An agreement was reached despite the strained relationship, 
both parties’ complex interests, etc., by an extremely skilled 
mediator.

4. Both brothers were satisfied and went out (presumably 
separately!) for dinner to celebrate, leaving David Frost’s 
solicitor, Mr Serby, to reduce the agreed-upon terms in writing.

5. After their celebrations, the brothers signed the Agreement, 
which spelled out the terms of their settlement.

6. However, the Agreement contained elements that were 
uncertain and indicated that it had yet to be finalised.  As a 
result, the Agreement lacked detail, which led to uncertainty 
regarding a number of fundamental provisions.  Ultimately, the 
Agreement failed to satisfy the requirements of the 1989 Law 
of Property Act, thus rendering it legally unenforceable.

7. Years later, David Frost brought proceedings against Serby’s 
firm, claiming that he had been negligent for not assuring that 
a legally binding agreement was entered into between the 
brothers at the end of the mediation.

Held

1. The Judge at the First Instance held that the solicitor owed 
David Frost no such duty of care.

2. Serby was not obliged to conclude a legally binding agreement 
during the mediation because the brothers had not reached a 
final agreement in writing during the finalisation of the terms 
of the mediation.

3. Owing to the fact that the issues in dispute were complex, a 
binding agreement would have been impossible to achieve, 
according to the Judge of the First Instance.

4. David Frost appealed to the Court of Appeal, which, however, 

agreed with the findings of the Court of First Instance and 
dismissed his case.

Comments

Most practitioners in the construction industry and the judges 
in Hong Kong tend to prefer mediation over costly and lengthy 
litigation.  However, this case highlights that important missing 
and perilous issues in mediation may jeopardise the advantages of 
mediation – the finality of mediation being one example.

This case demonstrates what mediation can and cannot do.  
Based on my experiences and what I have heard from others, most 
mediations in Hong Kong have resulted in binding settlements 
in which both parties received a combined 90% of what they 
wanted, but recognised that there was still a 10% gap to be  
followed up after the mediation was completed.  A mediator 
is often requested to stay and continue with his/her duties by 
telephone, e-mail, letters, etc., until the remaining gap is bridged.

This case reminds us that it is vital and fundamental to not agree 
to anything in principle when mediation is employed, but to sit 
down with the other party and precisely work through how the 
dispute shall be resolved and how the resolution will be enforced 
in writing.  In short, all parties need to be clearly and absolutely 
informed of the terms of the agreement and what is required of 
them before they sign the agreement.

For solicitors, it is vital and important that they advise their clients 
at the conclusion of a mediation that any agreement reached is 
only an agreement in principle and that further actions need to 
be carried out, such as agreeing on the details of any action to be 
followed.  This is precisely what the Court of Appeal mentioned in 
this case:

…it would be normally part of a solicitor’s duty to advise his 
client, especially a lay client, of the nature of the process of 
mediation and of the status of any agreement reached as a 
result…as well as the agreement is legally binding or not, and 
if not, how much more works are required to make it so.

Last, in the event that it is not possible to conclude a legally 
enforceable agreement during mediation, solicitors must ensure 
that their clients understand that significant additional steps may 
be required to conclude the settlement to everyone’s satisfaction.  
Certainly solicitors themselves should also make clear if a legally 
binding agreement has been reached.  


