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Disclaimer 

 These materials are provided by SPB and reflect 
information as at the date of this seminar. 

 The contents of this presentation are intended to provide 
a general guide to the subject matter only and should be 
not treated as a substitute for specific legal advice 
concerning individual situations. 

 You may not copy or modify the materials or use them 
for commercial purposes without prior written consent by 
SPB. 
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Competition Ordinance (Cap. 619) 

 Hong Kong's first cross-sector competition law is finally 
set to come into full force, on 14 December 2015.  

 From sector specific to industry and sector neutral. 
 A set of six guidelines on enforcement of the Competition 

Ordinance has been published. 
 Three Pillars Approach 

1. First Conduct Rule: prevent anti-competitive agreement  
2. Second Conduct Rule: prevent abuse of market power 
3. Merger Rule: only apply to mergers involving a 

telecommunications carrier license 
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Competition Ordinance  

 On 27 July 2015, the Competition Commission and the 
Communications Authority jointly issued the following guidelines to 
provide guidance on how they intend to interpret and apply the 
provisions of the Competition Ordinance: 
1. Guideline on Complaints 
2. Guideline on Investigations 
3. Guideline on Applications for a Decision under Sections 9 and 24 

(Exclusions and Exemptions) and Section 15 Block Exemption Orders 
4. Guideline on the First Conduct Rule 
5. Guideline on the Second Conduct Rule 
6. Guideline on the Merger Rule 

 On 23 September 2015, the Competition Commission issued a draft 
Leniency Policy for Undertakings Engaged in Cartel Conduct for 
public consultation.  
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Statutory Bodies Exemption 

 Statutory bodies are exempted from CO: 
1. Part 2 (re 1st and 2nd Conduct Rules) 
2. Part 4 (re enforcement powers of the Competition Commission) 
3. Part 6 (re enforcement powers of the Competition Tribunal) 
4. Schedule 7 (Mergers) 

 Hong Kong Institute of Surveyors is a statutory body for 
the purpose of CO. 

 Statutory bodies are subject to public scrutiny.  They 
should adhere to the competition rules even though they 
are not subject to the law. 
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Merger Rule 

 The Merger Rule prohibits mergers or acquisitions that 
have or are likely to have the effect of substantially 
lessening competition in Hong Kong.  

 The scope of application of the merger rule is limited to 
carrier licences issued under the Telecommunications 
Ordinance (Cap. 106). 

 The current competition provisions in the 
Telecommunications Ordinance and the Broadcasting 
Ordinance will be repealed.  

 A new section 7Q prohibiting exploitative conduct will be 
added to the Telecommunications Ordinance. 
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First Conduct Rule 

 First Conduct Rule prohibits undertakings from making or 
giving effect to agreements or decisions or engaging in 
concerted practices that have as their object or effect the 
prevention, restriction or distortion of competition in Hong 
Kong.  

 It applies to both horizontal and vertical agreements, and 
even if the impugned conduct occurs outside Hong Kong 
or if any party to the conduct is outside Hong Kong. 
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First Conduct Rule 

 Serious Anti-competitive Conduct: price fixing, market 
sharing, output restriction and bid-rigging. 

 Unless Serious Anti-competitive Conduct is involved, the 
First Conduct Rule does not apply to agreements and 
concerted practices if the combined turnover of the 
undertakings involved does not exceed HK$200M in the 
relevant turnover period. 
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First Conduct Rule (con’d) 

 In relation to HR practices and employment matters, the 
First Conduct Rule is the most relevant. 

 Practices such as wage-fixing, exchange of sensitive HR 
related information, non-solicitation agreements between 
competitors, or group boycotts against competitors could 
give rise to competition law issues. 
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First Conduct Rule (con’d) 

Price Fixing 
 An agreement between competitors to fix, maintain, 

increase or otherwise control prices. 
 Price fixing inflates prices and therefore profits by 

preventing competitors from undercutting each other on 
price. 

 E.g. agreeing to a fee schedule; capping the level of 
discount; publishing “recommended” fee schedules which 
competitors then follow. 
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First Conduct Rule (con’d) 

Price Fixing 
Hypothetical example 1 
At the annual general meeting of HKIS, the council proposed a non-binding 
resolution that encouraged members to introduce a price increase of 8% on all 
consultancy services.  The resolution was passed unanimously.  The stated 
aim of the resolution was to protect the members’ profit margin.  HKIS 
members generally implemented the price increase.   
ANY POTENTIAL BREACH OF THE FIRST CONDUCT RULE?  
 (i) Yes. 
 (ii) No.  
 
A. (i)   (HKIS members) 
B. (ii)  (HKIS is an exempted statutory body) 
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First Conduct Rule (con’d) 

Wage Fixing 
 Wage-fixing is a form of price-fixing. 
 Wage-fixing agreement restricts competition in the labour 

market and potentially in the market for goods or services 
in which the competitors operate (when staff 
remuneration forms a major component of costs and it 
therefore affects the price of the services offered). 
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First Conduct Rule (con’d) 

Market Sharing 
 Market sharing refers to agreements between 

competitors that allocate sales, territories, customers or 
markets for the production or supply of goods or 
services. 

 Sharing essentially means competitors agree not to 
encroach upon each other’s assigned or allocated slice 
of the market. 

 It could also include an agreement to maintain the status 
quo with respect to each other’s market shares. 
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First Conduct Rule (con’d) 

Market Sharing 
Hypothetical example 2 
A group of surveying companies meet to discuss how they operate their 
consultancy services across Hong Kong.  To enable them all to make what they 
consider to be a reasonable profit, they decide to allocate amongst themselves 
the market.  They agree not to provide services or to pursue clients which have 
been allocated to another company.  They also agree not to launch new 
services without consulting each other. 
ANY POTENTIAL BREACH OF THE FIRST CONDUCT RULE?  
 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii) 
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First Conduct Rule (con’d) 

Output Limitation 
 Output limitation refers to agreements between 

competitors to fix, maintain, control, prevent, limit or 
eliminate the production or supply of products. 

 To create a scarcity of supply to increase prices and 
therefore maximise the profit margin. 
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First Conduct Rule (con’d) 

Bid Rigging 
 Bid rigging refers to agreements between competitors 

not to compete for a tender, and instead allowing a 
designated winner to be awarded the project or contract. 

 To prevent competitors from undercutting each other, 
and enable each competitor to charge a higher price or 
lower the quality of goods or services offered. 
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First Conduct Rule (con’d) 

Joint tendering 
 Joint tendering generally involves undertakings 

cooperating openly with a view to making a joint bind.  
Such conduct can be contrasted with bid-rigging which 
more often involves collusion by competing bidders 
which nonetheless submit separate bids. 
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First Conduct Rule (con’d) 

Bid Rigging 
 Bid-rigging can take a number of forms: 
1. certain parties will not submit a bid or will withdraw a bid submitted 

previously (“bid suppression”); 
2. take turns at being the winning bidder (“bid rotation”); 
3. certain bidders will submit higher bid prices or less attractive terms 

than the supplier “chosen” to win the tender (“cover bidding”); or 
4. take other actions that reduce the competitive tension in the bidding 

process, such as by agreeing minimum bidding prices or agreeing 
that the winning bidder will reimburse other bidders’ bid costs. 
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First Conduct Rule (con’d) 

Bid Rigging 
Hypothetical example 3 
A listed property development company would like to engage a surveying company to 
provide consultancy services.   The listed company invites four major competing 
surveying companies to bid for the new contract.  The partners of the four surveying 
companies meet, by chance, at a charity football match and discuss the tender.  The 
partners agree as follows:  the first company will decline to submit a bid while the second 
company will withdraw a previously-submitted bid; the third company will submit a higher 
priced “cover bid”.  The listed company was not aware of these arrangements and 
proceeded to award the contract to the fourth company which, on the fact of it, submitted 
the most “competitive bid”.  ANY POTENTIAL BREACH OF THE FIRST CONDUCT 
RULE?  
 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii) 

 
 . 
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First Conduct Rule (con’d) 

Bid Rigging 
Hypothetical example 4 
A tender is announced for the construction of a high-rise office building in Mong Kok.  
The tender requires bidders to have significant manpower to be able to complete the 
project in the given timeframe and also sets out a minimum financial resource threshold 
for the bidder -  to ensure the chosen construction company has sufficient liquidity 
throughout the project.  Two small construction companies with a limited market share in 
Hong Kong considered independently bidding for the tender.  However, neither company 
satisfy the requirements.  They therefore submitted a joint bid which allows them to 
combine their resources to deliver the required project.  ANY POTENTIAL BREACH OF 
THE FIRST CONDUCT RULE?  
 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii)  

 
 . 
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First Conduct Rule (con’d) 

Exchange of Information 
 Generally, if the information is not publicly available, and its receipt 

may influence the recipient’s conduct on the market, disclosing it to 
a competitor may violate the First Conduct Rule. 

 The burden is on the recipient to prove that it did not use the 
information received. 

 In relation to HR, exchange of information on intended pay rise 
reduces competitive uncertainty. Actual figures do not necessarily 
have to be discussed – the mere exchange of information on the 
intended percentage of pay rise would constitute a restriction on 
competition. 
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First Conduct Rule (con’d) 

Collective Boycott 
 Collective boycott, or a collective refusal to deal, occurs where 2 or 

more businesses collectively refuse to deal with a third party.  While 
businesses are free to choose their business partners, ganging up 
to exclude an actual or potential competitor can be considered anti-
competitive. 

 In an employment context, group boycotts may take the form of a 
group of competitors ganging up to poach a competitor or a potential 
competitor’s key employees in order to cripple that competitor’s 
ability to compete. Such conduct may violate competition law. 
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First Conduct Rule (con’d) 

Resale Price Maintenance (“RPM”) 
 RPM is a type of vertical price restriction where an 

upstream supplier requires an independent reseller to 
resell at a fixed or minimum resale price. 

 It may be permissible to give non-binding price 
recommendations, or suggest a maximum resale price. 
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First Conduct Rule (con’d) 

Recommended or Maximum Prices 
 Where a supplier merely recommends a resale price to a distributor 

or requires a reseller to respect a maximum resale price, the 
agreement may not be considered as having the object of harming 
competition. 

 Recommended or maximum resale price agreements refer to 
agreements which serve to establish a “focal point” for distributor 
pricing and/or to soften competition between suppliers or otherwise 
facilitate coordination between suppliers. 
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First Conduct Rule (con’d) 

Efficiency Justifications 
• Vertical price restrictions such as RPM may sometimes lead to 

efficiencies of the type detailed in section I of Schedule I to the 
Ordinance: 

i. Agreement that contributes to improving production or distribution, or 
promoting technical or economic progress while allowing consumers a fair 
share of the resulting benefit; 

ii. Agreement that does not impose on the undertakings concerned 
restrictions that are not indispensable to the attainment of the objectives 
stated above; and 

iii. Agreement that does not afford the undertakings concerned the possibility 
of eliminating competition in respect of a substantial part of the goods or 
services in question. 
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First Conduct Rule (con’d) 

Exclusive Arrangements 
 Exclusive arrangements are a type of vertical 

arrangement, whereby one party imposes restrictions on 
the other’s ability to choose with whom, in what or where 
it deals.  

 “Foreclosure” effect – exclusive arrangements by their 
nature tie up certain distributors or suppliers in a manner 
that precludes other competitors in the market from 
dealing with those parties. 
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First Conduct Rule (con’d) 

Leniency Policy for Cartel Conduct 
 Under the draft policy, the Commission will agree not to bring 

proceedings in the Competition Tribunal for a pecuniary penalty 
against the cartel member who reports the cartel conduct to the 
commission and meets all the requirements for receiving leniency 
under the policy.  

 These requirements include fully co-operating with the Commission's 
investigation. The cooperation with the Commission provides that the 
existence and the content of the leniency application cannot be 
disclosed to any other company and be kept confidential. 
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First Conduct Rule (con’d) 

 First Conduct Rule does not apply to statutory bodies unless they are 
specifically brought within the scope of this Rule, nor does it apply to 
persons or activities specified in a regulation made by the Chief 
Executive in Council. 

 Further, Schedule 1 to the Competition Ordinance sets out the 
following general exclusions in respect of the First Conduct Rule: 
1. agreements enhancing overall economic efficiency; 
2. compliance with legal requirements; 
3. services of general economic interest; 
4. mergers; and 
5. agreements of lesser significance. 

 The Competition Ordinance also provides for block exemption orders 
and public policy and international obligations exemptions. 
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Shuuu… 
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Second Conduct Rule 

 Second Conduct Rule prohibits an undertaking that has a substantial 
degree of market power from abusing that power by engaging in 
conduct that has as its object or effect the prevention, restriction or 
distortion of competition in Hong Kong.  

 This rule applies to unilateral conduct by an undertaking, regardless 
of whether the undertaking itself is, or the abusive conduct takes 
place, inside or outside of Hong Kong.  
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Second Conduct Rule (con’d) 

 "Substantial degree of market power" – different from 
"market dominance“.  

 The legislation does not specify what percentage 
threshold of market share amounts to "substantial". The 
following matters may be taken into consideration in 
determination:  
1. market share 
2. power to make pricing and other decisions 
3. barriers to entry 
4. other relevant factors specified in the Guidelines 
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Second Conduct Rule (con’d) 

Substantial Market Power 
Hypothetical example 5 
The only surveying company in Lantau decides to increase its service fees by 
5%.  After this price increase, a number of clients decide to seek consultancy 
services from the surveying companies on Hong Kong Island.  Enough clients 
switched from Lantau to Hong Kong Island that the surveying company in 
Lantau is not able to profitably maintain its price increase.  DOES THE 
SURVEYING COMPANY IN LANTAU ENJOY A SUBSTANTIAL DEGREE OF 
MARKET POWER IN LANTAU?  
 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii)  
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Second Conduct Rule (con’d) 

 Second Conduct Rule does not apply to conduct of an 
undertaking with turnover not exceeding HK$40M in the 
relevant turnover period. 

 As with the First Conduct Rule, there are certain 
situations where the Second Conduct Rule does not 
apply. Schedule I sets out the following general 
exclusions in respect of the Second Conduct Rule: 
1. compliance with legal requirements; 
2. services of general economic interest; 
3. mergers; and 
4. conduct of lesser significance. 
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Second Conduct Rule (con’d) 

Tying & Bundling 
1. What is Tying? 
 Tying is the sale of one product conditional upon the purchase of another.  
 At a wholesale level, tying occurs if a supplier agrees to sell one product to a 

distributor on condition that the distributor purchases all of its all of its 
requirements of a separate product from the supplier.  
 

2. What is Bundling?  
 Bundling is the sale of two products as a packaged discount. The buyer is 

typically free to purchase one product separately, but at a higher price.  
 At a wholesale level, bundling occurs when a supplier offers a discount to a 

distributor for purchasing its requirements of two separate products together.  
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Second Conduct Rule (con’d) 

Predatory Pricing 
 Excessively low prices may harm competition when a dominant 

business deploys a below-cost pricing strategy to damage a 
competitor, drive an existing competitor out of the market, and deter 
potential competitors from entering.  
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Second Conduct Rule (con’d) 

Predatory Pricing 
Hypothetical example 6 
Surveyor A Co. Ltd. and Surveyor B Co. Ltd. are the only two surveying companies in 
Sheung Wan.  A Co. has the majority of business in that region while B Co., a recent 
entrant in the market, has a much smaller share.  A Co. was offering its consultancy 
services at a highly profitable price.  When it entered the market, B Co. began offering its 
services at a much lower price and the market share of A Co. began to decline.  In 
response, A Co. cut its prices in half.  This low price was not enough to cover any 
measure of A Co.’s costs. B Co. could not compete with these low prices and eventually 
goes out of  business.  
ANY BREACH OF THE SECOND CONDUCT RULE?  
 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii) 
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Second Conduct Rule (con’d) 

Exclusive Dealing 
 Exclusive dealing is a vertical arrangement where one party is 

obligated to deal exclusively with another party, to the exclusion of 
their competitors.  

 Some exclusive dealing arrangements take the form of direct 
contractual obligations, such as exclusive purchase/supply 
obligations or quantity commitments, while others, such as loyalty 
rebates, may have the de facto effect of exclusivity. 
 



39 squirepattonboggs.com 39 squirepattonboggs.com 

Second Conduct Rule (con’d) 

Refusal to Deal 
 Refusal to deal with a business partner may be problematic when a 

business with a substantial degree of market power controls an 
essential input or distribution channel, and, by withholding that input 
or preventing access to the distribution channel, forecloses a 
business from the relevant market damages its ability to compete 
effectively in that market.  
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Investigation & Enforcement 

 The Competition Commission and the Communications 
Authority are the investigation authorities responsible for and tasked 
with, inter alia, investigating competition-related complaints and 
bringing enforcement actions before the Competition Tribunal in 
respect of anti-competitive conduct. 

 The Competition Tribunal is responsible for adjudicating 
competition cases brought by the Competition Commission, private 
actions, as well as reviews of determinations of the Competition 
Commission. Any appeals in relation to decisions of the Competition 
Tribunal on competition matters will be referred to the Court of 
Appeal and/or the Court of Final Appeal. 
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Investigation & Enforcement 
(con’d) 
 The Competition Commission may launch an investigation on an alleged 

infringement of the Competition Rules either: (i) on its own initiative; or (ii) 
where information about a possible infringement is provided to the 
Competition Commission by another party.  

 The sources of such information may include: 
1. complaints or queries made by the public; 
2. the Competition Commission’s own research and market intelligence gathering; 
3. referrals by the Government, the courts or other statutory bodies or authorities; 

and 
4. whistle-blowing by a cartel member or a former employee. 

 The Competition Commission will generally carry out the investigation in two 
phases: 
1. initial assessment phase; and 
2. investigation phase. 
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Investigation & Enforcement 
(con’d) 

 Where the Competition Commission determines that 
contravention of a Competition Rule has occurred, it has 
a range of options at its disposal: 
1. no further action; 
2. voluntary resolution under section 60 of the Competition 

Ordinance;  
3. issue a warning notice;  
4. issue of infringement notice; or  
5. commencement of proceedings before the Competition Tribunal.  
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Penalty – Criminal Sanction 
Comparison on Maximum Penalty 
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Quizzes  

Question 1 
1. Which of the following activities will be considered as anti-competitive 

conduct under the First Conduct Rule? 
 (i) Forming a cartel agreement 
 (ii) Wage fixing 
 (iii) Bid rigging 
 (iv) Output restriction 

 
A. (i) and (iii) only 
B. (ii), (iii) and (iv) only 
C. (iii) and (iv) only  
D. All of the above  
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Quizzes  

Question 2 
2. Which of the following activities will be considered as anti-competitive conduct under 

the Competition Ordinance? 
 (i) “So I’ll be putting my prices by 10% this week.” “I was thinking the same thing.” 

(ii) Agree with your competitors to follow “suggested” or recommended” pricing by 
 your trade association. 

 (iii) “We won’t enter Hong Kong island if you agree to leave the customers  on  
  Kowloon / New Territories side to us.”  
 (iv) “You leave the big customers to me and you can share the smaller   
  customers among yourselves.” 
 
A. (i) and (iii) only 
B. (ii), (iii) and (iv) only 
C. (i), (iii) and (iv) only  
D. All of the above  
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Quizzes  

Question 3 
3. Are companies within the same group allowed to enter into a wage-fixing 

agreement? 
 (i) Yes, provided that the combined turn over of the undertakings   
  involved does not exceed HK$40M in the relevant turnover period. 

(ii) Yes, provided that they are considered as “single economic unit”. 
 (iii) No, as wage-fixing is a form of price-fixing which is in breach of the  
  First Conduct Rule.  
 
A. (i) only 
B. (ii) only  
C. (iii) only  
D. (i) and (ii) only 
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Quizzes  

Question 4 
4. Are restrictive covenants such as the non-competition 

obligation in the employment contract in breach of the 
Competition Ordinance? 

 (i) Yes. 
 (ii) No.  
 
A. (i)  
B. (ii)  
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Thank You! 



49 squirepattonboggs.com 49 squirepattonboggs.com 

Contacts 

Nick Chan 
Partner 
T  +852 2103 0388 
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