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Is Hong Kong falling into

recovery.  As a result, economic growth in both

economies has been stuck in the doldrums in

the post-bubble years.

The differences

However, despite these similarities, the

comparisons are not indicative of the market

outlook for Hong Kong because they ignore the

adjustment dynamics.  If Hong Kong were to

remain as complacent as Japan and delay

economic adjustments, it would indeed follow

Japan’s footstep into an economic black hole.

Yet, evidence so far suggests that a Japan-style

scenario is still a low risk.

a Japan-style Quagmire?

Chart 1

here is a concern in the market that

Hong Kong’s economy might have

fallen into a Japan-style chronic

deflationary trap, with protracted decline in

nominal growth.  If so, the implications for

Hong Kong’s property market would be dire,

as Japanese property prices have fallen for

over a decade since Japan’s asset bubble

popped in late 1990.

The similarities

If we compare Japan’s asset and domestic

demand indicators with those of Hong Kong’s,

there are indeed similarities suggesting that

Hong Kong’s asset market and economy are

showing signs of a Japan-style quagmire.

Chart 1 shows the behaviour of Japanese and

Hong Kong’s property prices after their asset

bubble burst.  Japan’s bubble burst in late

1990 and its property prices have fallen

steadily since.  Hong Kong’s bubble burst in

late 1997 and property prices have also fallen

steadily for five years now!  (Note that there

are no date labels on the time axis, as it only

shows the number of months on a time scale).

The post-bubble deflationary pressures are

clearly seen in the contraction in both Japan’s

and Hong Kong’s consumer prices (Chart 2).

Hong Kong’s precipitous goods price decline

follows closely the post-bubble path of

Japanese prices, which have sustained a

declining trend.

Underlying the goods and asset price

deflation is weak domestic demand.  Evidence

from Chart 3 shows that, after the bursting of

the bubble, both Japanese and Hong Kong’s

consumers were unable to sustain a spending
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First and foremost, Hong Kong’s property

market has shown much more flexibility, with

its real estate prices adjusting much faster

than Japan’s in the post-bubble years.  For

example, Hong Kong’s property prices fell by

about 50% in the two years after the asset

bubble burst in 1998.  On the other hand,

Japan’s real estate prices fell by less than 30%

in the same time frame after the asset bubble

burst.

Crucially, banks - the heart of the financial

system - are much healthier in Hong Kong than

in Japan.  For example, bad loan levels are

much lower in Hong Kong, whose banks also

have a much bigger capital cushion than the

Japanese banks.  Hong Kong banks have an



average 17% capital-asset ratio, compared to

an 8% average in Japanese banks, who achieve

this BIS required ratio by cheating with various

creative accounting and policy measures.  This

means that the true capital ratios of many

Japanese banks are less than the 8% threshold.

The Hong Kong economy is more resilient or

flexible, in terms of shock adjustment, than

Japan’s.  Two notable adjustment indicators are

the bankruptcy and unemployment rates.

As Char ts 4 and 5 show, Hong Kong’s

bankruptcy rate and unemployment rate have

risen faster than Japan’s after the bubble

burst.  The speedy rise of these stress

indicators means that insolvent Hong Kong

companies are pushed into bankruptcy,

creating unemployment, much quicker than

Japanese companies.

This is painful, but nevertheless needed, as

the process makes room for new investment

in the future.  The evidence in Chart 4 also

shows that the rate of bankruptcy that

occurred in Hong Kong over the past year has

yet to be matched by anything similar in Japan,

more than 10 years after Tokyo’s asset bubble

burst.  Quicker adjustment will inject life into

Hong Kong’s economy and asset market when

the global economic cycle improves

The bottom line

A Japan-like scenario is still a low risk for Hong

Kong property, if the territory gets its act

together to reinvent itself successfully in the

coming years.

Send your comments to nchi_lo@yahoo.com
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Default of Contractors
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ast month I introduced the topic of

default of contractors and sub-

contractors and described how a

construction contract may be determined at

common law. In that article it was seen that

the difficulties of establishing what amounts

to a repudiatory breach, coupled with the

fairly restrictive events which do amount to

such a breach, and the need to set down the

rights and liabilities of the parties upon and

after determination, has led to the position

where all standard construction contracts now

include an express clause for determination

of the employment of the Contractor.

This month I will look at the provisions for

determination in the Agreement & Schedule

of Conditions of Building Contract for use in

Hong Kong (First RICS (Hong Kong Branch)

Edition) 1986 (“the Hong Kong Private

Form”), and finally next month I will look at

the clauses found in the Government and

KCRC forms of contract.

The provisions in the Hong Kong Private Form

concerning the Contractor’s default are

detailed in Clause 25. Sub-clauses (1) (a) to

(d) set out the various defaults of the

Contractor which entitle the employer to

determine the Contractor’s employment under

the contract. However, great care needs to be

taken by the Employer when determining

under these sub-clauses because there is

always room for disputes as to whether the

Contractor’s conduct falls into the particular

category. The grounds are:

If he without reasonable cause wholly

suspends the carrying out of the Works before

completion thereof.

This ground would similarly be considered a

repudiatory breach at common law. The

suspension must be a total suspension of the

works, not partial, and must be without

reasonable cause. There is no requirement that

the Contractor must have left the site, simply

that there is no work going on.

If he fails to proceed regularly and diligently

with the Works.

This ground is a breach of the Contractor’s

express obligation set out in Clause 21(1) which

provides that after the Main Contractor is given

possession of the Site he shall begin and

“regularly and diligently proceed with the

same....”.  This is one of the most difficult

grounds upon which to determine, because it

is not clear how regularly and diligently should

be measured. Comparison with the Contractor’s

programme may give some clues. But the

Contractor’s programme is not a contract

document, and a failure to keep up to date with

the programme is clearly not a breach of

contract.  Therefore, the employer’s need to

exercise extreme care when wishing to

determine a contract on this ground as the only

cases which could be described as clear cut are

cases where the contract completion date has

already passed, or it is entirely impossible for

the Contractor to complete on time. Even then

it can be argued that the liquidated damages

provisions provide the Employer’s remedy.

If he refuses or persistently neglects to

comply with a written notice from the

Architect requiring him to remove defective

work or improper materials or goods and by

such refusal or neglect the Works are

materially affected.

This ground contains rather odd wording.

Firstly, the Contractor must either refuse or

persistently neglect to remove defective works,

and, secondly and most importantly, this must

have a material affect upon the Works. The

suggestion seems to be that the Contractor can

refuse to remedy defects at will provided that

the Works are not materially affected.

If he fails to comply with the provisions of

Clause 17 of these Conditions.

Clause 17 prohibits assignment of the contract

without the written approval of the Architect,

and in the House of Lords decision in St

Martins Property Corporation Ltd and Another

v Sir Robert McAlpine and Sons Ltd (1993) 63

BLR1, it was held that this prohibition on

assignment included assignment of the ‘fruits

of performance’, i.e. the payments due under

the contract. Therefore, if a Contractor comes

to an arrangement with his bank whereby he

assigns the payments due under the contract,

then this would be an assignment which

requires the prior written approval of the

Architect under Clause 17(1). Whilst this may

seem a harsh ground for determination, and

is one which would be unlikely to amount to a

repudiatory breach at common law, it is

nonetheless a sensible one for the Employer,

because an assignment of the above kind is

very often the first signal an Employer may get

that the Contractor is in financial difficulties.

In any event the Contractor is protected under

this and indeed all of the above grounds by the

proviso that the determination must not be

unreasonable or vexatious, although it is not

immediately apparent how a contractor could

argue that determination under any of the

above grounds, is unreasonable, especially

when the two-stage notice procedure,

described below, is adopted.
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- The Position under the Hong Kong Private Form

The Clause then specifies the procedure to be

adopted in the event that the Contractor’s

default falls into one of the above grounds.  The

procedure is based upon two notices, both of

which are to be served by registered post.

Firstly, the Architect must serve notice

specifying the default.  The purpose of this

notice is to warn the Contractor and give him

the opportunity of remedying the default. This

should be contrasted with the procedure in the

Hong Kong Government forms of contract

described next month.



The Contractor has fourteen days from receipt

of the notice to remedy the default. For this

reason it is essential for the Employer to

ascertain exactly when the letter is received

by the Contractor.  If the Contractor denies the

default he should immediately serve notice of

arbitration to protect his position. If he does

not deny the allegation then he must remedy

his default. It is considered that provided he

has started to remedy the default within 14

days then this is probably sufficient to stave

off the notice of determination.

If the Contractor fails to remedy the default

within 14 days, or importantly shall at any time

thereafter repeat such default then the

Employer may determine the contract by the

serving of a second notice.

Clause 25(2) provides for the Contractor’s

employment to be determined automatically

if certain events which are all concerned with

the insolvency of the Contractor occur.

Notwithstanding the difficulties concerned

with automatic determination, and whilst it is

clearly sensible to permit determination of the

contract in the event of the Contractor’s

insolvency, it appears that the operation of the

clause is open to serious doubt. This is

because it infringes a fundamental principle

of bankruptcy law, namely the right of a trustee

or liquidator to elect to either carry on with the

contract or disclaim it.  The clause is therefore

clearly effective against the Contractor but

against trustees and liquidators it is of

doubtful validity.

Clause 27(3) then sets out the rights and duties

of the parties following determination of the

Contractor’s employment.

Sub-clause (a) provides ...the Employer may...

enter upon the Works and use all temporary

buildings, plant, tools, equipment, materials

and goods...”.

Clause 14(a) has already placed a prohibition

on the removal of goods and materials.  It

should be noted that the Employer might use

plant and equipment but unlike the Hong Kong

Government contracts has no right to sell it.

The power to use is binding on the Contractor

(and trustee or liquidators) but not to others

with prior rights such as owners of hired plant.

Sub-Clause (b) provides . . .  The Main

Contractor shall... assign to the Employer...

the benefit of any agreement for the supply

of materials or goods and/or for the execution

of any work for the purposes of this Contract...

the Employer may pay any supplier or sub-

contractor for any materials or goods

delivered or works executed for the purposes

of this Contract ...

The right of assignment and direct payment

is extremely valuable to employers and will

usually be welcomed by the sub-contractors

as well.  Interestingly the clause permits

payments for work done before the date of

determination, which may, of course, be

payments for works for which the Contractor

has already been paid. The effect that this

may have on the final account between the

parties is considered later.

Sub-Clause (c) provides  . . .  The Main

Contractor shall ... remove from the Works any

temporary buildings, plant, tools, equipment,

materials and goods belonging to or hired by

him. If ... the Main Contractor has not complied

therewith, then the Employer may remove and

sell any such property...

This clause highlights the fact that the

Employer has no general right to sell the plant

and equipment, and can only do so if the

Contractor fails to remove it himself. If the

Employer exercises this right he can not offset

the sum against sums due to him, but must

pay the sum received to the Contractor. This

is an odd provision.

Sub-Clause (d) provides . . .  The Main

Contractor shall...or pay to the Employer ... the

amount of any direct loss and/or damage

c a u s e d  t o  t h e  E m p l o y e r  b y  t h e

determination... upon ... completion ... the

Architect shall certify the amount of expenses

properly incurred by the Employer and the

amount of any direct loss and/or damage

caused to the Employer by the determination

and, if such amounts when added to the

monies paid to the Main Contractor before the

date of determination exceed the total amount

which would have been payable on due

completion in accordance with this Contract,

the difference shall be a debt payable to the

Employer by the Main Contractor; and if the

said amounts when added to the said monies

be less than the said total amount, the

difference shall be a debt payable by the

Employer to the Main Contractor.

This clause provides the procedures regulating

the accounts between the parties.

The clause suffers from one major defect in

that it seems necessary for an Employer to wait

until the completion of the work before he can

claim damages. If determination occurs very

early in the job, or the Contractor is in financial

difficulties this may be too late.  In such

circumstances an Employer may be better

served exercising his common law rights and

(if appropriate) accepting the repudiation of

the Contractor.

The clause allows what the common law would

allow for breach of contract, which is the

excess cost of completing the Works by

another contractor compared with the notional

cost of completion had the contract not been

determined, plus any direct loss or damage

suffered by the Employer as a result of the

termination.

The clause is not specific in what the expenses

properly incurred are, but it appears that these

may include gratuitous payments to sub-

contractors for works done (and paid for)

before termination, due to the fact that sub-

clause (b) specifically permits such payments.

Nor is the clause specific in what damage may

include, but it is generally considered that it

will include liquidated damages up to the date

of determination, but thereafter the Employer

will have to prove his actual damage (i.e.

general damages).

A s  c a n  b e  s e e n  t h e  p r ov i s i o n s  f o r

determination are detailed and must be well

understood. Quantity surveyors advising

employers must be extremely careful to

comply fully with the provisions because

wrongful determination can have very serious

consequences.



contractor will only be entitled to

an extension of time for events

l i s t e d  i n  t h e  c o n t ra c t  a s

excusable events i.e. those causes of delay for

which the employer has assumed the risk and

responsibility with regard to time.  In Hong

Kong, some standard forms of contract do not

list inclement weather as an excusable event

(see Figure 1) and, therefore, the contractor

is not only responsible for the financial effects

of inclement weather but also assumes the risk

and responsibility of delay caused by

inclement weather.

The standard forms which provide that

extensions of time are to be granted for delays

caused by inclement weather (e.g. the HKIA

Form) are sometimes subsequently amended

in special conditions of contract to provide

otherwise.

Accordingly, contractors in Hong Kong may be

required, by the terms of the contracts which

they enter into, to make appropriate

allowances in their programmes to account for

the risks of inclement weather causing delays.

This is not such a tall order as, by having regard

to meteorological records, the time of year and

the location of the site, a contractor should be

able to reasonably estimate and allow

additional time to reflect the risks of delays to

activities which are sensitive to inclement

weather.

Why should the contractor be held liable for

the time effects of inclement weather?  Well it

is the contractor, who of the two parties, is

probably in the best position to manage and/

or price this particular risk.  Therefore, for the

original contract period, the Contractor can

Delays Caused by

Inclement Weather
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identify weather sensitive work and traditional

periods of inclement weather and make a

reasonable allowance thereof.

Extended Periods

What happens if there is delay caused by

inclement weather within an extended period

after the original date for completion?

On the one hand, the contractor will not have

made any allowance for such delays and, on

the other hand, the contract administrator is

superficially not empowered to grant

extensions of time if inclement weather is not

listed as an excusable event in the contract.

The answer is simple.  Delays caused by

inclement weather in an extended period

should be considered as part of the effects of

the primary delaying event (i.e an excusable

event) for which extensions of time have been

or should be granted.

If, for instance, a contractor received an

extension of time of 20 working days (e.g. due

to an instruction to carry out 20 days of extra

work), then the revised extended date for

completion is fixed by counting the number of

working days after the previous date for

completion, i.e. without counting non-working

days such as Sundays and labour holidays.  If

inclement weather caused further delay to the

project in the extended period then further

days should be counted to compensate for the

time lost due to the inclement weather in the

extended period.

Generally, the principle is that inclement

weather in an extended period qualifies for

further extensions of time if it was incurred due

to the consequential or knock-on effects of an

excusable event.  Coupled with this is the fact

that most standard forms of contract provide

that the contract administrator’s assessment

of an extension of time should be “fair and

reasonable”.  An extension of time, which

failed to account for all of the effects caused

by an excusable event, could not be said to be

“fair and reasonable”.

Authority for the principle can be found in the

Canadian case of Ellis Don v The Parking

Authority of Toronto (1978) 28 BLR 98.   The

case concerned work planned to be carried out

in the summer (pouring concrete) being

delayed into winter due to the employer’s

failure to obtain an excavation permit.  This

Excusable Event Compensable Event

HKIA’s Standard Form of Yes No

Building Contract (see Clause 23 (b))

Swire Properties Ltd’s Standard No No

Form of Building Contract

Government’s GCC for Civil Yes No

Engineering Works (see Clause 50(1)(b)(i),

(ii) and (iia))

KCRC’s GCC for Civil Engineering No No

& Building Works (see Clause 45.4(d))

Figure 1



delayed the commencement of the project.

The extension of time claimed by the

contractor was 171/2 weeks which included

3 weeks consequential delay due to the

concreting works being delayed into the

winter.   The court awarded the contractor the

additional time for the consequential delay

caused by winter working as well as financial

damages to reimburse the extra cost incurred

by the contractor due to concreting in the

winter.

Change in Conditions During
the Original Contract Period

The same principle of a summer job being

delayed into a winter job may be used for

extending the date for completion due to

inclement weather delays before the original

date for completion.  This may apply where the

primary cause of delay (which is an excusable

event) results in the deferment of weather

sensitive work that was to be carried out

during a dry season, being carried out during

a wet season.  In such circumstances, the

revised extended date for completion should

be assessed to compensate for the effects of

the inclement weather delays incurred

because of the seasonal weather changes as

the delays were consequential, or a knock-on

effect, of the excusable event which was the

primary cause of delay.

Additional Payment or
Recompense

Generally, a delay caused by inclement

weather is not a compensable event giving rise

to additional payment or recompense.

However,  based upon the pr inciples

established above, the contractor may be

entitled to recover the additional costs

incurred due to delays caused by inclement

weather, which costs were incurred due to the

knock-on effects of a primary excusable /

compensable event.

Alternatively, if the contract does not provide

for a consequential right to financial

compensation, the contractor may have a

claim for damages at common law.  In the Ellis

Don case, O’Leary J held (at page 121) that:

‘... the parties should have contemplated

that the [primary] delays would create a real

danger or serious possibility of more work

having to be done in winter, and the loss

the [contractor] suffered both from the

winter working and having to spend an extra

171/2 weeks to complete the project.’

Culpable Delays

If there are contractor’s culpable delays, in

addition to delays caused by excusable

events for which extensions of time are to be

awarded, then such circumstances should be

taken into account when assessing additional

payment or recompense for an excusable and

compensable event.

It is difficult to generalise, as each case should

be taken on its own facts.  Basically, there are

two extremes:

 There is no entitlement to any additional

payment or recompense as, absent the

excusable and compensable event, the

contractor would have been detained on

the project for the same time or longer due

to its own culpable delays.

 There is a minor adjustment to the amount

of the additional payment or recompense

due to the excusable and compensable

event as the contractor’s culpable delays

were not critical and, without the excusable

event, would not have caused, or would not

have been allowed to cause, delay to

completion.

Summary

A contractor who accepts the risk of weather

conditions does so only for those conditions

implied by the contract period.  Delays caused

by inclement weather within an extended

period, or where a dry season job is delayed

into a wet season job, are generally not risks

which the contractor has agreed to undertake.

They should be treated as part of the effects

of a primary excusable / compensable event

for which there are entitlements to extended

time and/or compensation.  All perhaps

commonsense to some, but it is surprising how

many contract administrators do not

understand these concepts.

F o r  f u r t h e r  i n f o r m a t i o n  c o n t a c t

bera@netvigator.com



Audit trails and reports

An essential task of a project manager is to

ensure that all participants in the project are

accountable for their actions. To a large extent

this could be achievable by tracking the details

of all the actions performed by the team

members and making such information

available to all participants, based on their

access privileges.

As the integrity of any audit trail is maintained

automatically meaning that the factual

details cannot be altered at all, it would, as a

result, minimize unfounded claims, since the

record says it all.

The unfortunate practice of backdating a letter

would no longer be feasible, since the date and

time of issuing the letter will be registered in

the history log and form part of the audit trail.

Whilst audit trails register the details of actions,

the report functions should be capable of

enabling a project manager to identify non-

performances. Reports on missed deadlines,

outstanding tasks, and the frequency of visits

to particular data uploaded onto the e-Project

Management system, etc., should all be made

available and at the project manager’s

fingertips.

Security

With different parties with different vested

interest in a project collaborating and

communicating  “on the same page”, you

should most certainly be concerned about

security.  For instance, you have to be assured

that the financial statement being uploaded is

only accessible to, say, the project manager and

the architect but definitely not the contractor.

ASP vs.Enterprise Solution II

Features

Therefore, apart from a unique login ID and

password, the folder security settings mentioned

earlier should exist to ensure that the contractor

would not even know the existence of the folder

titled “Financial Statement” where the quantity

surveyor, as the initiator of the file, may have

granted access only to the project manager and

the architect.

For security during transmissions, a 128 bit SSL

(Secure Socket Layer) provides by far the safest

means of transmission through the Internet.

The servers storing the data should be housed in

a proper data centre where tightened physical

security should be provided. However, you may

still question that an authorized personnel of the

Application Service Provider (ASP) whom has

legitimate access to the servers in the data centre

might become a source of leakage of sensitive/

confidential information on the project.

To my knowledge, there are already two ASPs in

Hong Kong providing e-Project Management

system, which are accredited to BS7799. In other

words, the Information Security Management

System within these two ASPs have been certified

and are being periodically audited, to ensure that

all sensitive and confidential data are handled

with the strictest care and in accordance with the

Security Manual.

-  to be or not to be?
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continued from January issue

Internet Browser

Client’s Server

INTERNET

ASP

Users

Users

e-PM

FI
R

EW
A

LL

e-Project
Management

Client’s Server

FI
R

EW
A

LL

Users

Users

Users

Enterprise Model

ASP Model



ASP vs. Enterprise solution

By now you should have a pretty good idea

on how to shop around for an e-Project

Management system that would cater for all

your needs. The final painstaking decision is

then to decide whether the servers hosting

the e-Project Management system should be

placed in the hands of an independent third

party, i.e. an ASP or to be housed in the

client’s own servers.

I used to find it difficult to provide any

conclusive advice on this dilemma, until one

day, out of the blue, a wise man enlightened

me by saying that “It all hinges on the firewall”.

What he said was: “the concept is simple, going

for an ASP means that all the sharing of files

and third party communications can be

conducted outside the client’s firewall. With an

Enterprise Solution, third parties are to be given

access privileges and would be conducting their

daily project-related business behind the

client’s firewall.”

From these words of wisdom, I have produced

the following illustrations:

“The firewall”, the wise man continued, “is one

of the strongholds that protects clients’ servers

against hackers, virus attacks and you name it.

Why would anyone undermine their Internet

security by allowing activities to be carried on

by third parties behind their firewall? Come to

that, why would anyone want the bother of

managing the process of issuing passwords etc.

to third parties to control the access? And, lastly,

why should one party maintain and keep current

a system that might largely benefit others?”

As project management mostly comprises

the collaboration and communication

between various parties within a project, it

goes without saying that clients should have

a long hard thought before they opt for an

e-Project Management system based on an

Enterprise Solution.

Conclusion

Making a decision to use an e-Project

Management system to monitor your projects

need not be that dramatic. What’s more, as

construction automation applications go, Web-

based project management is a “no-brainer”: the

benefits it promises are great and the risks of

failure low.

Finally, I have yet to see any e-Project

Management system that can effectively replace

the project manager. Systems like this should

be regarded as powerful and effective tools,

which are made available to the members of a

project team for the daily discharge of their

duties as well as for the easy management of

their projects.




