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Revisit “Liquidated 
Damages or Penalty”: 
the Recent UK Supreme 
Court Case of Cavendish 
Square v El Makdessi 
[2015] WLR 1373
摘要

甚麼情況下，拖期違約賠償金可成立？甚麼情況下是懲罰性
( 不可成立 ) ？百年前的故有案例和最近的有關案例又如何
判斷 ?

Historically

Most standard contracts have a provision for the 
payment of liquidated damages (LD) for delays.  
In a famous case from over a century ago, 
Dunlop Pneumatic Tyre Co, Ltd v New Garage 
& Motor Co, Ltd [1915], the Judge formulated 
four rules:

(1) LD upon breach of contract is not held to 
be a penalty unless it exceeds the greatest 
loss at the time when the contract was 
entered.

(2) LD is a penalty if it exceeds the sum that 
ought to be have been awarded.

(3) If a single lump sum is made payable for 
one or more events and some of it may give 
rise to a more significant loss than others, it 
is presumed to be a penalty.

(4) That a precise pre-estimate of a loss is 
difficult or impossible to determine does not 
render the LD penalty null.

The above approach had been followed from 
1915 until the evolution of the following recent 
UK Supreme Court case in 2015, during which a 
new approach arose.
   

The Case: Cavendish Square v El 
Makdessi [2015]

Although this is not a construction case, it is 
worth investigating its principles.

The Facts

1. The WPP Group (hereafter “the Group”), 
which is a prominent advertising and 
marketing company, held 12.6% of the 
shares in Team Y&R Holdings Hong Kong, 
Ltd (hereafter “the Company”), which 
has operations in over 15 countries in the 
Middle East.

2. In 2008, the Group acquired a further 47.4% 
of the Company with the result that the value 
of its 47.4% stake was around $150 million.

3. The Company’s business had been built 
based mainly on the personal contacts 
established by its proprietors, one of 
whom was Tala El Makdessi (hereafter “the 
defendant”).

4. In order to protect the valuable goodwill, the 
Group included in the sale and purchase 
agreement (hereafter the “SPA”) extensive 
non-competition covenants with the sellers.

5. However, Mr Makdessi, as a seller and one 
of the Company’s directors, carried on with 
a competing business after the completion 
of the SPA in breach of his duties to the 
Company.

6. The Company sued him for this breach and 
the case was settled.

7. The Group also pursued a separate legal 
action against Mr Makdessi for breaching 
the terms of the SPA.

8. Mr Makdessi contended that the covenants 
were unlawful and unenforceable because:

 (a) their duration was excessive and in 
restraint of trade; and

 (b) the forfeiture of future instalments of 
the sale price (around $8.2 million) was 
an unlawful penalty.

9. The Group argued that these clauses 
were not penalties, but rather fulfilled 
the commercial purpose of adjusting the 
consideration in light of the breach.
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Held

1. The High Court initially ruled that the 
clauses were not penalties and could be 
enforced.

2. However, the Court of Appeal overturned 
the High Court’s decision, ruling that the 
clauses constituted penalties and were, 
thus, unenforceable against Mr Makdessi.

3. The Court of Appeal further highlighted that 
the clauses did not represent a genuine 
pre-estimate of the buyer’s loss.

4. The Court of Appeal finally indicated that 
a clause that did not represent a genuine 
pre-estimate of loss might be enforceable 
provided it had sufficient commercial 
justification.

Comments

Moving from the Dunlop case to El Makdessi, 
from 1915 to 2015, liquidated damages or 
penalties were moved from the historical four 
principles to beyond a simple application of 

the “genuine pre-estimate of loss” test when 
assessing (a clause that is) a penalty or 
liquidated damages.  As a result, even a clause 
is NOT based on a genuine pre-estimate 
of loss, so the courts MAY refrain it from a 
penalty if (the clause) has a clear commercial 
justification.

Some may say that the position set out in the El 
Makdessi case appears to suggest a fairer and 
more commercially acceptable application of 
the rule against penalties.

In my view, the El Makdessi case showed that 
fewer liquidated damages (clauses) will likely 
now be considered unenforceable penalties 
(clause).  Surely, the application of the penalty 
rule will turn on the question of drafting.  It is 
still highly advised for parties that agree to 
liquidated damages should consider setting 
out specific details of the legitimate interest 
that the LD serves to protect and take care to 
ensure that the amounts so inserted are not 
unconscionable or extravagant.
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